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One of them wrote: “It would 
be almost impossible for us to 
practice law without USCA. The 
annotations are always up-to-date, 
and we prize the volumes most 
highly.” 


This opinion is shared by many 
thousands of lawyers who have 
found that federal problems occur 
with growing frequency in their 
practices today, and they require 
the unique research aids and the 
completeness that only USCA 
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When Was Your Last Civic Club Speech? 


In its recent opinion allowing 
cameras in the courtroom, the 
Supreme Court of Florida quoted 
from J. Frank’s book “Courts on 
Trial” as follows: 


The rules of America, the numerous John Q. 
Citizens who have intentions of becoming 
lawyers, should be taught what their courts. 
do and why. For alas, they know too little of 
that subject. American journalism, on the 
whole, does a poor job of accurately 
reporting court-doings. Our lawyers have 
made little effort to explain to the layman, in 
intelligible terms, the workings of our 
judicial system. The resultant public 
ignorance is deplorable. Our courts are an 
immensely important part of our 
government. In a democracy, no portion of 
government should be a mystery. But what 
may be called “court-house government” 
still is mysterious to most of the laity. 


One Florida lawyer who is 
effectively working to remove the 
mystery is Tom Woods of 
Tallahassee. 

_A few weeks ago, I had occasion 
to visit the Tallahassee Northside 
Rotary Club. Tom, a club member, 
was the speaker. His matter-of-fact 
talk was extremely well received. 
He did not try to expound on an 
academic legal theory, but spoke to 
his. fellow club members about 
daily happenings in our justice 
system that frequently confuse and 
concern them because they are 
mysterious. 


‘medical malpractice 


For instance, the concept of plea 
bargaining in criminal proceedings 
is fully understood by few 
nonlawyers. He also showed them 
how too much pretrial publicity 
about an accused person could 
irreparably damage the workings 
of the criminal justice system by 
interfering with the accused’s 
constitutional right to a fair trial. 

In the question and answer 
peried, doctors in the audience 
were naturally interested in the 
explanation given them about 
suits and 
Florida’s experience with medical 
mediation panels. Comments on 
the escalating cost of workmen’s 
compensation insurance and the 
status of pending remedial 
legislation caught the interest of the 
businessmen in the group. All 
seemed eager to learn more about 
the subjects briefly mentioned in his 
20-minute talk, including cameras 
in the courtroom, lawyer 
advertising, lawyer education and 
certification, lawyer population, 
lawyer discipline and contingent 
fees. Mr. Woods’ candidly personal 
views on all these subjects were 
refreshing. The audience liked his 
approach. 

When did you last talk with your 
civic club about these timely 


subjects? Are we all bashful and 
afraid to speak out? Are we hiding 
our lawyer services and 
responsibilities under a “bushel” as 
the court mentions? Think of it— 
suppose all 18,671 lawyers and 
judges resident in Florida made 
just one civic club speech in the next 
few weeks. Just think of the 
beneficial impact! Florida citizens 
could learn first hand about “the 
workings of our judicial system” 
and not have to look just to stilted, 
slanted and frequently biased 
editorial writers for their 
information. 


Maybe you could tell them that 
lawyers spend annually in time and 
hard dollars almost three million 
dollars disciplining themselves to 
ensure for the public that only 
competent, ethical persons engage 
in the practice of law in Florida. 
And maybe an improved 
understanding of the lawyer by the 
public could change for the better 
the general attitude toward our 
honored profession. And maybe 
their improved attitude would 
infiltrate our legislative halls to 
replace a hostile lawyer attitude 
with one of respect. 


Yes, it is possible if each of us is 
willing to make the effort. Are you? 


MARSHALL R. CassEepy 
Executive Director 
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CALENDAR 


May 31-June 1—Review of Chapter 39, sponsored by Public Defenders 
Association, Tampa, Riverside Hilton. 

June 13-16—The Florida Bar Annual Convention, Walt Disney World. 

June 27—Legislative and Case Law Update, Academy of Florida Trial Lawyers, 
Tampa Host International Hotel. 

June 28—Legislative and Case Law Update, Academy of Florida Trial Lawyers, 
Omni International Hotel, Miami. 

June 28-29—New Appellate Rules Review Seminar, sponsored by Public 
Defenders Association, Tallahassee Capitol Inn. 

July 12-14—The Florida Bar Board of Governors Meeting, South Seas Plantation, 
Captiva Island. 

July 12-27—Scandinavia Tour, Academy of Florida Trial Lawyers. 

July 24-25—Parts I, II and III Florida Bar Examination, Florida State Fair and 
Expo Park, Tampa. 

July 28-Aug. 4—ATLA Convention, Houston, Texas 

August 8-15—American Bar Association Annual Meeting, Dallas. 

August 23-25—Annual Summer Conference and Training Seminar, sponsored 
by Public Defenders Association, Daytona Beach, Holiday Inn Surfside. 

August 25-29—XXI Conference of the Inter-American Bar Association, San Juan, 
Puerto Rico. Information may be obtained from John O. Dahlgren, Inter- 
American Bar Association, Suite 315, 1730 K Street, N.W., Washington, D.C. 
20006. 

September 13-15—The Florida Bar Board of Governors Meeting, Host Airport 
Hotel, Tampa. 

September 27-29—The Florida Bar General Meeting of Committees and Sections, 
Marriott Hotel, Orlando. 

September 28-30—Annual Convention of Florida Defense Lawyers Association, 
Sandpiper Bay, Port St. Lucie. 

October 13-24—Florida Bar Danube River Cruise. 

October 25-27—Annual Convention of Academy of Florida Trial Lawyers, 
Contemporary Hotel, Disney World. 

October 30—Parts I and III Florida Bar Examination, Jacksonville Civic 
Auditorium, Jacksonville. : 

November 8-10—The Florida Bar Board of Governors Meeting, Omni 
International Hotel, Miami. 

December 5-8—Annual Midwinter Conference and CLE, sponsored by Public 

Defenders Association, Key West, Marriott’s Casa Marina Inn. 
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Year-end Report 


Where the last year has gone, in 
what seems such a short time, I do 
not know. To sum it up, I can only 
say that it has been one of the most 
pleasurable in my life. To have 
travelled the length and breadth of 
the state meeting lawyers interested 
in and dedicated to our profession 
has been an experience not easily 
forgotten. This is not to say that 
problems never arose, but the 
experience has reinforced my belief 
that professional people can solve 
any problem given the opportunity 
for discussion. 

Upon assuming office in June 
1978, we reiterated our philosophy 
that there should not be a 
proliferation of new and grandiose 
programs, but that we should bend 
our efforts toward making the old, 
but good, programs work; quality 
rather than quantity, if you please. 

Thrust was directed toward three 
major areas: grievance delay, 
internal relations and continuing 
legal education. We believe that 
major progress has been reflected 
in all three areas. 

It was apparent that the totally 
voluntary grievance system was not 
working; that delay was not fair to 
the lawyer involved or to the 
public. With final approval of the 
1978-79 dues increase of $50 and 
grievance budget of $1,363,930 at 
the June 1978 convention, the Bar 
began implementing plans for the 
substantial augmentation of the 
grievance programs which were 
funded by the 94.8% of the dues 
increase that was allocated to 
grievance. Full-time grievance staff 
attorney positions were increased 
from eight to fifteen; eleven 
professional investigators on a part- 
time basis were employed; in-house 
court reporters were increased, 
branch Bar offices were opened or 
expanded; modern office 
equipment to support the increased 
professional and secretarial staff 
was purchased and/or leased, 
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processing complaints and 
prosecution in probable cause cases 
were decentralized from 
Tallahassee to the field offices. The 
Disciplinary Procedure Committee 
of the Board of Governors was and 
is working closely with the staff to 
ensure an orderly and efficient 
implementation of the expanding 
program to make certain that it 
moved forward in an economically 
sound manner, but with all 
deliberate speed. Overnight 
augmentation of the magnitude 
involved is impossible. The first 
objective was to see that the 
additional funds were spent wisely 
and prudently, but that every dollar 
earmarked for the program was 
actually used for it and nothing else. 

At this dictation (April) the fruits 
of the effort are beginning to show. 
Delay has been minimized and by 
publication time we trust will be 
nonexistent. Even more progress 
can be expected now that the team 
has been through spring training. 
The ultimate result will be at the 
point we have convinced the public 
that the lawyers of Florida meant 
what they said when they pledged 
to police our own ranks without the 
use of public funds. 

With regard to internal relations, 
we have made every effort to 
develop better communication and 
understanding with the lawyer who 
must make the overhead every 
month. We have held personal 
seminars, symposiums and 
conferences throughout Florida 
listening to the problems, real and 
imagined, and thereafter taking 
such steps as are humanly possible 
to improve this situation. The 
complaints ranged from not doing 
enough to doing too much. 
Somewhere we hope we reached a 
median. 

Continuing legal education is a 
must and the improvement of 
quality is essential. We feel quality 
has improved, but, in the final 
analysis, you are the ones who hold 
the ultimate judgment. 


We trust the lawyers of Florida 
do approve and applaud the 
uninhibited reporting by the staff of 
The Florida Bar News of the 
meetings of the Board of 
Governors; to have your local cir- 
cuit representatives quoted for the 
record; to get the feel of the nature 
of the subject-matter debated, and 
not have to rely solely on 
necessarily dry minutes. We, 
therefore, salute the staff of the Bar 
News for a job well done in helping 
keep the membership informed. 

We recognize that there remains 
much to be done. We wish for our 
successor, L. David Shear, every 
possible success. 

In a column of this type and with 
the awareness that motive may be 
questioned, I cannot close without 
expressing my feelings about a truly 
dedicated Bar worker and his 
dedicated staff. In my opinion, in 
over more than ten years of close 
observation during which there 
have been agreements and honest 
disagreements, Marshall Cassedy 
remains as one of the, if not the 
most, outstanding bar executives in 
the country. Never will he satisfy all 
of the over 24,000 lawyers admitted 
to practice in Florida, but he 
somehow continues to make that his 
goal. It is my personal opinion (and 
I have told him so many times) that 
with the reputation he has achieved 
nationally (and internationally) he 
must provide for a deputy 
executive director to whom can be 
delegated matters of import 
concerning the Florida lawyer only. 
He has surrounded himself with a 
workaholic staff, members whose 
names cannot in fairness be singled 
out, but, as our membership 
continues to increase and as his 
national stature continues to rise, 
the limitations on one person are 
rapidly reaching the saturation 
point. 
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Workmen’s Compensation 


I read with interest Fred Karl's article 
entitled “Wage Loss is in the Public 
Interest.” (April 1979 Fla. B. J.) 


After explaining how wage _ loss 
would cut down, or cut out, litigation 
(and benefits to injured workers), our 
brother Fred ended his article by 
stating: “That will mean, for some in our 
profession biting the bullet, but in the 
long run we serve our interest best when 
we serve the public interest.” 


Since resigned from the 
Supreme Court because the job didn’t 
pay enough money, and_ took his 
present job as chief lobbyist for the 
affluent and prosperous insurance 
industry of Florida, I am sure that Fred 
is the appropriate person to lecture the 
Bar on what it means to bite the bullet 
and serve the public interest. 

Surely other members of the Bar have 
noted with interest, as I have, the 
conspicuous absence of any mention of 
the insurance industry in the 
propaganda which has been 
disseminated about the state over the 
last year, such as “At the root of this 
compensation mess are unscrupulous or 
uncaring doctors, lawyers, industrial 
claims judges, and employees.” 

I am happy that the insurance 
industry, in the person of former 
Supreme Court Justice Fred Karl, has 
made a study on what it means to bite 
the bullet and serve the public interest. 


D. DoucLas 
Tampa 


Lesser for the Choice 


I enjoyed Stephen Kahn's article on 
China. 

One note. At one point he states that 
“[iJn China, the judges are persons 
chosen ‘from the masses’ who 
demonstrate good political awareness.” 
Normally the insertion of quotations 
around a phrase such as “from the 
masses” denotes that the author is 
skeptical about the characterization. 
The distinction in this case is entitled to 
more respect. 

As we know, with limited exceptions 
under Article V, all our judges must be 
selected from lawyers. Lawyers as a 
group are anything but a cross-section. 
They are heavily weighted male over 
female, white over black, well-to-do 
over limited income. This, of course, 


has a profound effect on what rules of 
law are formulated and which race, sex, 
and economic class benefits. 

It is notable that one of our few 
nonlawyer judges was reprimanded by 
the Supreme Court last year. He has a 
working class background. In the eyes 
of his constituents, his only error was 
being too concerned about the 
problems of working people. Oh yes, 
after the reprimand, he was returned to 
office by 72 percent of the voters of his 
county. 

Yes, the distinction of where the 
judges are drawn from is substantial, 
not linguistic. I fear that we as a state are 
lesser for the choice we have made. 


KENT SPRIGGS 
Tallahassee 


Scribes Invites Members 


The Florida Bar Journal is a most 
appropriate forum to remind the 
readers of a small, relatively unknown, 
yet important society - Scribes. Scribes 
is a society of writers on legal subjects 
and membership is open to anyone who 
has published or worked in the field of 
legal papers that meet the qualifications 
of the society. 

This professional service organi- 
zation has, for 22 years, been dedicated 
to creating an interest in writing about 
the law, about its history, origin and 
philosophy. To that end, Scribes has 
developed programs to encourage 
fledgling authors and to initiate and 
implement new ideas in the area of legal 
writing. 

Scribes seeks to bring its existence 
and purpose to any who have an interest 
in the development of legal 
accomplishment through the written 
word. Information and membership 
applications are available from the 
undersigned. 


CoLEMAN ROSENFIELD 

Florida State Chairman for Scribes 
5100 North Federal Highway 

Fort Lauderdale, Florida 33308 


Editor's Note: 


The Journal is pleased to print letters from 
readers (who must be identified) when they 
do not exceed 300 words, when they are of 
general interest Address comments to: 
Letters to the Journal, The Florida Bar 
Journal, Tallahassee 32304. 


Law of Averages 


By Edward Siegel 


Check the mail, 
Close the sale. 
Make the deal, 
Take appeal. 

Do dictation, 
Litigation. 

Prove causation, 
Such frustration. 
Change a name, 
Settle claim. 
Civic drives, 
Worried wives. 
Seek relief, 

Write a brief. 
Title flaw, 

Find the law. 
Draft reply, 

Case to try. 
Leading question, 
Indigestion! 
Duress and force, 
No-fault divorce. 
File adoption, 
Grant the option. 
Quick decision, 
Try rescission. 
Spouse’s needs, 
Contracts, deeds. 
Collections, debts, 
Malpractice threats. 
Wills and torts, 
Hearings, courts. 
So much to do, 
Never through. 
What more to say? 
An average day! 


THE FLORIDA BAR JOURNAL 


if 


A 
Portfolio Of 


LEVERAGED 
BUYOUT 


\nc- 


nas acquire? 


ine apparel Divisio" 


wR. Grace & 


ot 
the assistance 
we 


9 provided by 


company 


financin 


Financings 


Ilikon Corporation 
has acquired 


the Thermo-Forming Plastic Division of 


Monsanto Company 


J. Josephson, Inc., 
the wail coverings business of 
Coronet Industries, inc., 
a Subsidiary of RCA Corporation, 
has been reacquired by its founder 
with the assistance of 


financing Provided 


\nc- 
Ww arches» 
Helbros 


wed 


with the assistance of 
financing provided by 


falter E. Hel 


amy industries, INC: 
nas acquired 


psidiaty 
ts, Inc.. 2 
Cobia Boa 


ashiand Oil, Inc: 


with tne assistance ° 


The fibers and textile business of 


Beaunit Corporation 
a subsidiary ot 
El Paso Natural Gas Co. 
has been acquired by private investors 
with the assistance of 


financing provided by 


Walter E. Heller & Company 


tories, Inc- 


ood business of 


paker 


quired the paby 
Beech-Nut, Inc: 


i or 
a subsidiary of Squibb 


has ac! 


poration 


with the assistance of 


dot 


nas ot 
g, Nc 
ndustrie 
sional | 
Elgin Ne 


wath assisia 


ine 


ce of 


ided BY 


financing pro 


Heller & 


Avtex Fibers Inc. 


has acquired the 


Fiber Division 


ot 


FMC Corporation 


with the assistance of 


Refinemet international Company 


Nas acquired 


financing provided by 


alter E. Heller & Compan 


MKT Corporation 


has acquired 


the MKT Division of 
Koehring Company 
with the assistance of 
financing provided by 


alter E. Heller & Company 


the Nobiemet Retining Divis 


Whittaker Corpora 
with the assistance of 
financing provided t 


Walter E. Heller & Cor 


Weiler services 
and twenty 
countnes 


Cricago New Yors Boston 
Birmingnam 


Smith Jones, Inc. 


has acquired 


Frigiking, inc. 


from 


Cummins Engine Company, Inc. 


with the assistance of 


financing provided by 


Walter E. Heller & Company 


Central Commercial Finance Division 


anante 

jes» Houston 

e190 avaiable 1n Canada end twenty count” around 

services 


bridge Plastics Corp. 
Bain 
has acquired 
the Amencan Plastics Division ot 


Tenneco Chemicals, Inc: 


+» the assistance ot 


With the ass, 
financing p 


As announced in The Wall Street Journal 


HELLER 


Financial Services 


The Heller Building, 4500 Biscayne Boulevard, Miami, Florida (305) 576-4800 


VOLUME 53, NUMBER 6, JUNE 1979 


rel Group; 
jones App?’ 
= 
a 
b 
Whitewate, 
Inc, 
has 8CQuireg the 
Ten 
SSee woog 
'umber Produc 
in 
Fibrebos Properties of 
Corporation 
Walter E vided by 
+ New vor Boston + Bemmore « Cen Helle, & 
6 + « tral Co 
Atlania Tampe Bam, manam + New Ovieans « erciay n age 
oy * Mousion 


for 
Judicial 


Education 


By Justice Ben F. Overton 


As lawyers, we are trained to be 
advocates. When a lawyer takes the 
oath as a judicial officer, he must 
suddenly cast off the cloak of 
advocacy and become unbiased, 
fair, and objective. 

Making the transition from a 
lawyer advocate to an objective 
judge is a substantial change. There 
is a distinct difference between 
being a lawyer and being a judge. 
Lawyers do not instruct juries, they 
do not rule on custody of children, 
they do not bear the burden of 
ensuring a fair trial, they do not 
sentence, they do not rule on 
evidence. Immediately upon 


assuming office, a new judge must 
(1) maintain complete objectivity in 
his decisions, (2) have an ability to 
communicate those decisions to 
litigants and the public in a manner 
which reflects that objectivity, (3) 
assume the responsibility of 
presiding in the courtroom, and (4) 
accept the administrative 
responsibility of managing his court 
calendar. 

Those of us who have made the 
transition recognize in retrospect 
that when we assumed the bench 
most of us had very little 
knowledge of this so-called “art” of 
judging. To assume that when a 
good lawyer takes judicial office, 
he will also be a good judge with the 
skills and knowledge necessary to 
render sound decisions is asking a 
great deal in the absence of 
structured training for that new 
judge. 

All of us know that faith and trust 
by the public in our system of 
justice is absolutely essential. The 
judge is the key to that faith. The 
trial judge, in particular, is the most 
important individual in the justice 
system because he personally sees 
the litigants, and almost everything 
he or she does is final. 

Not long ago the only way anew 
judge learned how to carry out his 
judicial responsibilities was by trial 
and error. The administration of 
justice should not be learned in this 
manner. It is too important to our 
freedom and our governmental 
structure to be left to chance. 

Florida is in the forefront in 
providing an educational program 
for its judiciary. Since 1972 a 
judicial college for new judges has 
been presented annually for those 
county and circuit judges who have 
been appointed during the 
preceding year. It is held for a 
period of one week and has been 
conducted at both Florida State 
University and the University of 
Florida Colleges of Law. The 
faculty is composed of experienced 
trial judges as well as faculty 
members of the law schools. Course 
materials are annually updated and 
improved. Each new judge receives 
a notebook which could be 
described as a bench book for each 
area of the law for which he or she 
has jurisdiction. These materials are 
in the process of being updated ina 
manner in which they will be 
available to all members of the 
judiciary as well as to new judges. 


At a future date these bench book 
materials may also be published for 
members of the Bar. 

Our state educational program 
for new judges is not the only type 
of continuing education which is 
now available for our judiciary. 
National and regional programs for 
new judges are of great value. They 
provide a forum for the exchange of 
ideas, a faculty, and a structured 
program which could not be 
duplicated individually by each 
state. We regularly send our new 
judges to programs presented by 
the National Judicial College and 
the American Academy of Judicial 
Education. These programs are not 
“junkets.” Most of the judges live in 
college dormitories, and the 
programs require six hours of class 
attendance per day as well as a 
minimum of 50 pages of assigned 
reading per day. Failure to attend 
class results in the judge not 
receiving a certificate of 
completion, and, therefore, no 
funds for travel and per diem. In 
my view, the national programs are 
important because they allow 
members of the judiciary an 
opportunity to talk to judges from 
other jurisdictions and gain new 
ideas about solving parallel 
problems. In this way, provincial- 
ism can be avoided and new ways 
to improve our justice system can 
be discovered. Chief Justice Burger 
has said that these national 
structured judicial educational 
training programs for the judiciary 
are one of the “most significant 
developments affecting the 
administration of justice in this 
century.” 

The need for such programs 
should not, however, be limited to 
new judges only. Existing members 
of the judiciary also have a need to 
be updated and have available to 
them in-depth programs on 
specialized areas of the law. We in 
Florida have taken a lead in this 
area with our circuit and county 
judges having educational update 
programs each year which 
encompass new and developing 
problems that affect the judiciary. 

In-depth programs in specialized 
areas of the law are available in 
national programs. Some of our 
state judiciary have had _ the 
opportunity to take these types of 
courses when they needed them 
most. An example is a course on trial 
disruption and contempt when that 


THE FLORIDA BAR JOURNAL 


5 | 
| 
| 
| 


problem was prevalent during the 
early 1970’s. Another example is a 
course on civil litigation which 
included an in-depth curriculum on 
comparative negligence, pro- 
fessional malpractice, and products 
liability. A number of our state 
judges attended this program 
immediately following the 
Supreme Court’s adoption of 
comparative negligence. These are 
examples of in-depth courses that 
are available to meet present-day 
problems. In the future it may be 
possible for a judge to earn an 
LL.M. degree in judicial 
administration, which will be 
tangible recognition of a judge’s 
efforts to make himself a better 
judicial officer. Such a curriculum 
has already been approved by the 
University of Virginia. 

In addition to these programs for 
trial judges, new appellate judges 
also have an opportunity to better 
learn their new judicial function by 
attending an annual course for 
appellate judges presented by the 
Institute of Judicial Administration 
at New York University. This 
program is designed for new 
appellate judges and provides a 
curriculum that includes the 
function of appellate courts and 
new developments in the law as 
well as assisting the appellate judge 
in improving his writing skills. 
Appellate judges of this state also 
are developing a local appellate 
judicial educational program which 
will afford them an opportunity to 
look at new issues and legal 
problems in Florida. This type of 
program also provides a means for 
collegial exchange of views 
between the numerous appellate 
judges of this state. 

It is important that we have a 
structured judicial educational 
program for new judges when they 
are eager to learn, but it is also 
important that we provide the 
means and the funds for existing 
judges to attend in-depth courses on 
the new problems of our changing 
times. 

There may be some concern in 
the Bar about how much time a 


judge should spend in_ these 
educational programs. Without 
question, this should be 


accomplished in a manner that will 
benefit and not adversely affect the 
day-to-day operation of the court 
calendar. 
educational 


A basic judicial 
program for new 
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judges takes approximately four to 
five weeks to complete. Thereafter, 
the judge should be allowed a 
minimum of one week of 
educational leave each year to take 
programs for existing judicial 
officers to keep himself abreast of 
new developments in the law. This 
is a minimum amount of time for 
the judiciary to be current and 


knowledgeable in the “art of 
judging.” 

Continuing education is essential, 
whether we are lawyers or judges. 
It makes no difference how much 
prior education we have had. What 
is significant is our interest in 


continuing to learn. The 
uneducated are those who stop 
learning. oO 


Justice Ben F. Overton is a senior member of the Florida Supreme Court, appointed in 
March 1974 under the merit selection process, and elected to a full term that September. 
He served as chief justice of the court from March of 1976 to March of 1978. 

He was chairman of the Supreme Court Commission on the Florida Appellate Court 
Structure, which recently recommended changes in the appellate courts in Florida, and 
has also served as chairman of the Judicial Administrative Commission. 

Justice Overton is a past chairman of a Bar Ethics Committee, and a former chairman of 
The Florida Bar’s Continuing Legal Education Committee. He holds a B.S. in Business 
Administration and a J.D. degree from the University of Florida. He has received 
honorary doctor of law degrees from Stetson University and Nova University. 

He has lectured at numerous educational programs for lawyers and judges. 


ees. 


Your 


Judicial 


Image 


By Linda H. Yates 


“And what does the Lord require 
of thee but to do justice, love mercy 
and walk humbly with your God?” 

To do justice — noble purpose of 
the judicial system — gathers under 
its robes not just knowledge of the 
law, precise following of 
procedural rules and fearless and 
impartial verdicts, but communi- 
cations skills that convey integrity 
and a proper judicial demeanor. 

More depends upon the judge’s 
image than favorable results in a 
judicial poll and reelection to the 
bench. Public confidence in the 
judicial system depends upon it. A 
halt to the growing American 
cynicism about the law and the 
resulting urge to want to “beat the 
law” depends upon it. 

With cameras back into Florida 
courtrooms on a permanent basis, 
judges, and the judicial process they 
administer, are on stage as never 
before. What the public previously 
read about in headlined news 
stories is now being acted out on the 
television screen in their living 
rooms. The Florida Supreme Court 
expressed confidence that what the 
public will be seeing is the quality 
of Florida’s judiciary. That 
confidence was a factor in the 
court’s decision to open the 
courtrooms to cameras and 
electronic media coverage, the 
court reported in its order of April 
12. The court cited a claim of 
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proponents for change of Judicial 
Canon 3A(7) “that the judiciary and 
the public’s confidence in that 
institution will be enhanced by 
electronic media coverage.” The 
Supreme Court pointed to the 
experience of the Florida 
Legislature with electronic 
coverage, saying, “It apparently has 
served not only to inform the public 
about the operation of their 
government but has made the 
representatives of government act 
more responsibly. 

“The court system is no less an 
institution of democratic 
government in our society. Because 
of the courts’ dispute resolution and 
decision-making role, their judg- 
ments and decrees have an equally 
significant effect on the day-to-day 
lives of the citizenry as the other 
branches of government. It is 
essential that the populace have 
confidence in the process, for 
public acceptance of judicial 
judgments and decisions is 
manifestly necessary to their 
observance,” the court opinion 
stated. 

Still prey to the universal human 
condition, judges nevertheless may 
occasionally convey to the onlooker 
in the courtroom and in their 
personal lives that old bugaboo, 
“the appearance of evi,” that 
speaks louder than all the good the 
judges may do. There has been 
evidence enough in recent press 
accounts that this is so. 


“Antics of Lawyers, Judge Mock 
System,” headlined an editorial in 
the Miami Herald on March 20, 
claiming “an impatient judge and 
childish lawyer” interfered with the 
smooth progression of a trial and as 
a result, justice suffered. 

“Judge Called a Tyrannical 
Bully” entitled a news story in the 
November 29, 1978, edition of the 
Pensacola Journal. “Too Much 
Power, Glory at Federal Level?” 
asked another article in Cocoa 
Today. There were others — 
instances when judicial temper 
flashed in contrast with judicial 
temperament. 


But there were positive reports of 
the judiciary too: “Charge to Jury: 
Poignant and Patriotic,” as one 
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judge took time to explain to 
veniremen summoned for the fall 
term of the grand jury the court’s 
power and relationship to the two 
other branches of government. 

Another paper reported, “Circuit 
Judge Gives Jurors Lesson in Law,” 
an account of a question and answer 
session a circuit judge held with a 
courtroom full of prospective 
jurors. “Most people have heard a 
lot about the legislative and 
executive branches of government, 
but have little knowledge about the 
judicial branch,” he explained to a 
reporter later. “I guess we do not 
have a good public relations system 
in the judicial branch,” he said. 
When he had answered all of the 
questions from the audience, he 
dismissed the jurors to the sound of 
their applause for answering their 
questions. 

“When one goes to the bench he 
assumes the position of trustee for 
the people’s interest, for it is the 
people’s court. One is charged with 
the responsibility and must carry it 
out with complete integrity ... . I 
would like to make a commitment. 
I think it is necessary and proper to 
do so. The people of this circuit 
deserve and in fact they demand 
their judges to be honest and fair. 
You add to this the garnishing of 
hard work, the knowledge of the 
law, keeping abreast of the law and 
sternness coupled with com- 
passion.” These remarks made by a 
judge during his investiture to the 
circuit bench in North Florida were 
part of the healing process the court 
needed to stem the tide of distrust a 
previous judge had left. Integrity 
and commitment had returned and 
a good sense of public relations 
made it visible. 


Causes of Dissatisfaction 


Causes of popular dissatisfaction 
with the administration of justice — 
outlined in a now famous speech 
given by Roscoe Pound in 1906 — 
are still with us today. Chief Justice 
Warren E. Burger addressed some 
of these causes in a recent talk: 

“Jurors, witnesses and litigants 
continue to have their time 


Linda H. Yates is managing editor of The 
Florida Bar Journal and Florida Bar News. 


Some Good Judgment 


Judge Francis McCarty of the 
California Superior Court has laid 
down some standards for “the good 
judge.” Here’s Judge McCarty’s advice: 

Remember you are a servant of the 
people — not their master. 

Put a note on your bench where you 
can constantly see it: “Slow to anger; 
rich in courtesy, consideration and 
understanding.” 

Advise your attaches — bailiff, clerk 


and court reporter — that they also are 


public servants and must be courteous 
and helpful. 

Keep in mind that most witnesses are 
on the stand for the first time. What may 
appear to be arrogance or rudeness may 
well be the result of nervousness or 
outright stage fright. The same can be 
said of some lawyers. 

Admonish (when necessary) 
attorneys, witnesses and jurors gently, 
quietly and firmly. It is far more 
effective than “telling them off.” 

Retain your sense of humor. 

Make everyone in your court feel 
comfortable and at ease. 

Let others keep a normal, decent 
schedule. Don’t make them work 
through a lunch hour, dinner time or 
late at night. To do so is inefficient, 
unhealthful and at times cruel. 

Take the bench on time — in the 
morning, after recesses, in the 
afternoon. An inexecusable failure to do 
this justifiably disturbs and upsets 
lawyers, witnesses and jurors, among 
others. It places you in an untenable, 
indefensible position. There are valid 
reasons for taking the bench late, such 
as legal arguments and motions in 
chambers and failure of witnesses to 
appear. Advise the jury of the reason. 

Attend as many judicial seminars as 
possible. Judges should learn 
something more about the law and 
justice every day of their lives. 

When a case is cited to you, ask your 
bailiff then and there to bring you the 
volume and read it. This is better than 
having the lawyers give you their 
varying interpretations of what the case 
holds. 

Efficient court administration is 
important and necessary. 

More important is the attainment of 
justice. 

When these two conflict — as they 
will — efficiency must yield. 

Make your court a temple of justice 
and truth. 

Work hard. 

St. Petersburg Independent 
December 31, 1975 
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Not 

only 

must 

the judge 
do justice 
but it 


must 


appear 
that justice 
is being 
done 


squandered. They are often 
shuffled about courthouses in 
confusion that results from poor 
management within the courts. The 
delays and high costs in resolving 
civil disputes continue to frighten 
away potential litigants, and those 
who persist and ultimately gain a 
verdict often see up to half of the 
recovery absorbed by fees and 
expenses. Inordinate delay in 
criminal trials and our propensity 
for multiple trials and appeals 
shock lawyers, judges, and social 
scientists of other countries. 

“There is nothing incompatible 
between efficiency and _ justice. 
Inefficient courts cause delay and 
expense, and diminish the value of 
the judgment. Small litigants, who 
cannot manipulate the system, are 
often exploited by the litigant ‘with 
the longest purse.’.... Efficiency — 
like the trial itself — is not an end in 
itself; it has as its objective the very 
purpose of the whole system — to 
do justice.” 

Like any other public relations 
image, the image of efficiency 
can be conveyed only if it is in 
operation. Court sessions begin on 
time, witnesses are told as nearly as 
possible when to appear, jurors are 
kept informed as to when they will 
be needed. Great strides have been 
made in the facilities available to 
jurors: they are provided 
telephones, reading materials, 
television, coffee, meals when 
needed, but more can be done. The 
frustration of wasting time 
(frequently away from a job where 
they are needed) will be eased if the 
judge explains at the beginning that 
part of the juror’s time will be spent 
in waiting and why this is necessary. 
Judges and trial lawyers might also 
benefit if people who have served 
on a jury are invited back a month 
later to discuss their experiences 
and suggest ways they could have 
been helped in reaching a decision. 

How the judge uses his time 
counts too. “Judges need to be just a 
little bit more efficient,” Rep. Jack 
Brooks, D-Texas, said last year after 
the U.S. House of Representatives 
passed legislation creating 145 new 
federal judgeships to cope with a 
growing caseload. “We _ simply 


cannot continue to add judges in 
response to all the problems of the 
federal courts,” Brooks said. 
Colleague Rep. Robert E. Bauman, 
R-Md., commenting on a provision 
permitting the President to set up 
guidelines for merit selection of 
judges, said, “This thing is so wide 
open that you could march the 
whole 110 judges through it with 
their golf clubs on their backs on 
their way to the golf courses.” 


This blanket indictment of 
judicial efficiency is of course 
unjust, but it nevertheless is a public 
relations problem all judges must 
deal with. It can be overcome by 
industrious, orderly, day-by-day 
conduct of the people’s business. 
The commentary under Canon 3, 
Code of Judicial Conduct, says it 
best: 


“Prompt disposition of the court’s 
business requires a judge to devote 
adequate time to his duties, to be 
punctual in attending court and 
expeditious in determining matters 
under submission, and to insist that 
court officials, litigants and their 
lawyers cooperate with him to that 
end.” 


Another cause of popular 
dissatisfaction with the judiciary is 
the charge that the courts function 
too broadly and that their decisions 
culminate in a reordering of the 
economic, social, and political life 
of the nation. The American 
Enterprise Institute for Public 
Policy Research, Washington, D.C., 
on December 12, 1978, held a forum 
addressing the question, “An 
Imperial Judiciary: Fact or Myth?” 
One of the participants, [ra Glasser, 
executive director, American Civil 
Liberties Union, responded: 


“The judiciary is charged with 
adjudicating claims against the 
majority and with limiting the 
power of the majority. In that 
respect, it protects our liberty by 
setting limits on the other two 
branches. The charge that it may, in 
one or another instance, exceed 
those limits itself derives, I think, 
from a dissatisfaction with the 
merits of decisions and is not 
supportable as a_ procedural 
matter.” 
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Public Information Program 

Again, a _ continuing public 
information program may help the 
public understand the courts’ 
functions, their methods of 
operation and the limits and 
obstacles they face in effectively 
performing their role. When he was 
a judge of the Fourth District Court 
of Appeal in West Palm Beach, 
Gerald Mager wrote the Fort 
Lauderdale News and Sun Sentinel 
of the need for the public to be 
made aware of the role and 
function of the courts. “The public 
image of our court system is 
directly related to the means and 
methods of media reporting,” he 
wrote. “The public’s impressions 
and opinions of our court system 
are derived through and molded to 
a large extent by the news media. It 
would therefore behoove the courts 
to develop an approach designed to 
improve the methods and means of 
communication and, hopefully, 
thereby improve their own image in 
the process. 


“Furthermore, communicating 
with the public should not be 
limited to a mere explanation of a 
judicial occurrence; it should 
include a format through which the 
courts not only demonstrate the role 
they play but more visibly describe 
the needs of the court system 
whether it be more judges, realistic 
salaries or additional personnel and 
equipment,” Mager said. 

The American Bar Association 
Commission on Standards of 
Judicial Administration published 
its Standards Relating to Trial 
Courts in 1976. Standard 2.43 deals 
with such a public information 
program. “The court should have a 
public information service to 
disseminate information and to 
respond to inquiries concerning 
the court and the status and 
disposition of matters before it. 
Special attention should be given to 
communication with the news 
media, including providing them 
with general information about the 
work of the court, facilitating their 
access to matters of news interest 
that are subject to public disclosure, 
and providing summaries of the 
legal and factual issues involved in 
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such matters.” The standard was 
based on the theory that public 
confidence and support depend not 
only on discharging its responsi- 
bilities but communicating the fact 
that the court is doing so. 


The Commission recognized the 
careful discretion and judgment 
such a public information program 
must use, “for the court must 
preserve the reality and appearance 
of restraint and impartiality in the 
conduct of its judicial business and 
the confidentiality of matters that 
are not subject to public disclosure. 
Improper or sensational publicity 
and ill-considered comment may 
result in prejudice to the interest of 
litigants and diminish public 
confidence,” the Commission said. 


The Code of Judicial Conduct, 
Canon 3A(6), clearly distinguishes 
between what a judge may 
properly comment about and those 
things about which he must abstain. 
A judge cannot make public 
comment about a pending or 
impending proceeding in any court 
but a judge is not prohibited from 
making public statements in the 
course of his official duties or from 


explaining for public information 
the procedures of the court. 

A judge is totally responsible for 
his personal image. Only he can 
develop or change it as the need 
arises. Self evaluation and self 
restraint are tools the judge will 
need to call into play most often. 
Senior Second Circuit Judge Hugh 
M. Taylor, when he retired in 
January 1976, was quoted as telling 
a gathering of fellow judges and 
lawyers: “It’s easy for a judge to feel 
he is smarter than he actually is. 
Lawyers praise him when they 
agree with his decision and won't 
tell him when they think he is 
wrong.” 

Judges need, the late University 
of California law professor, Evan 
Haynes, once said, “the kind of 
humility that enables a man to rise 
above the faults and prejudicies of 
his own inner self, and to see and 
think and decide on _ higher 
ground.” Weighing his daily actions 
against the precepts contained in 
the Code of Judicial Conduct will 
assist the judge in rising above 
human frailities so that not only 
does he do justice but it appears that 
justice is being done. oO 


Public Regard for Judges 


position of legal service. 


legal profession. 


qualified applicants to these posts. 


younger members of the Bar. 
Governor Robert Graham 


March 2, 1979 


I think we must assure that public regard for judges and the judiciary is 
elevated to the highest level possible. 

In the absence of monetary rewards that would make serving as a judge 
competitive with private practice, we must make certain, through the rigorous 
standards that you impose on the selection process, that the public, as well as 
members of the Bar, consider judgeships the most prestigious and honorable 


In turn, our judges can assure that this is so, by maintaining the highest 
standards of conduct for themselves and for anyone who enters their 
courtrooms. A judge must also impose these standards on all members of the 


The respect for the judicial office should be restored and maintained at the 
highest possible level. This is essential for public respect as well as respect from 
the legal profession. Both are necessary if we want to attract the best and most 


Our judges must be the best educated members of the legal profession, for 
these are the people who ultimately set the examples and the standards for the 


In Address to Conference of Judicial Nominating Commissions 
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Judging is a unique 

h a it Bi ri n Gg Ss _ profession in that it is the only 
I know that involves 

_ irritating at least one side in 

ul ge litigation. Sometimes 


decision is such that both 

B h _ sides are irritated with the 
e or Ee t e judge. This situation creates 

many of the complaints that 
J di before the Florida 

icia Judicial Qualifications 


Commission. I would say at 
the outset that a _ great 
of all complaints. 
_ show on their face that they 
are absolutely without merit 
and the judges of this state are 
devoted to the proposition 
that. justice : hall be 
administered in ever 
handed manner. 
Irritation with a judge 
‘matrimonial cases: in which 
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e husband. eels that he is 
quired to pay too much and 


ay attention to the evidence. 


he answer to such 
omplaints, of course, is that 


e have an appellate system _ 
here a person who feel 


sgrieved by a decision may 


ek review. The Judicial — 
Commission 


ualifications 
aS nO. jurisdiction to sit in 
dgment of the decisions 
tered by the trial on 
ppellate courts. 


Some problems have arisen 
ith judges, however, that. 


VOLUME 53, NUMBER 6, JUNE 1979 


J 

ia they received the appropriate 
e wife feels she has received 
tirely too little. Many times 
ich party will complain that _ 
e judge has been guilty of 
dicial misconduct, has not | 
lowed the law and did not 


consideration by the 
Commission. A brief 


discussion: of a few of them 
_ may be of some benefit to th 
bench and bar. 


In cases in which Hid leg 


‘issues are complicated, the 


judge often considers. 


“necessary to take the case 


under ‘advisement. 
occasion, a file has been 


removed from his office. It 


‘sometimes happens in this 
type situation that a 


complicated issue of law 


presented on a motion f 
new trial. If the file is 


misplaced in the manner just 
described, the party who has 
won the lawsuit and is 


hopefully awaiting the fruits 
of the verdict feels there is 
something wrong when 


months go by and no ruling” 
omes from the trial court. 
In one situation that come 

mind, more than 12 months 
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continuing: judicial responsi- 
bility for the cases now 
Wey 
removed by a secretary or 
deputy clerk and takentothe 
clerk’s office. If the judge 
4 
not keep a checklist of : 
Cases he has under advise- 
Maent, it) may escape 
"memory that has | 
4 


What Brings a Judge 
Before the Judicial 
Qualifications 
Commission 


went by and the person who had 
prevailed and was looking at a 
favorable verdict of a certain sum 
of money, was concerned because 
of his age, condition of health and 
financial need that something 
would happen to him before he 
received what a jury had said he 
was entitled to. When the 
complaint came before the 
Judicial Qualifications Commis- 
sion, we handled it on a very 
informal basis, as we do a great 
majority of the complaints. We 
contacted the judge, identified the 
case by style and number, told him 
how long the matter had been 
under consideration, and asked him 
simply to rule one way or the other 
so that if one side did not like his 
ruling, it could seek appellate relief. 
The judge expressed amazement 
that he had had a case under 
consideration that long and had no 
present memory of it. The case had 
inadvertently gone back to the 
clerk’s office and the judge had 
kept no checklist. Needless to say, 
about three days later we received a 
copy of the order entered by the 
judge. All judges should, in the 
interest of good judicial 
housekeeping, keep a checklist so 
they will not lose sight of matters 
they have a continuing responsi- 
bility for. 

Another type of complaint relates 
to the few judges in Florida who are 
encumbered with what we will 
designate as a “short fuse.” This 
type judge does not have the ability 
to control his temper, will permit 
himself to act in court in a manner 
that lawyers and the general public 
have a right to expect that no judge 
will act, abuse attorneys, parties to 
the case, or witnesses. Some very 
few have gone so far as to 
summarily adjudge in contempt, 
for no good cause, an attorney or a 
party to the cause or a witness and 
then impose a harsh fine or a 


number of days in jail effective 
instanter. 

Often the judge will realize the 
seriousness of his error and proceed 
to correct it within the course of a 
few hours or the day. But the harm 
has been done so far as the judiciary 
is concerned in its relationship to 
the bar and to the general public. 
When a judge realizes that he is 
about to lose his temper, he 
certainly ought to learn how to 
count to 20 and count very slowly. 

A very, very few of our judges, 
dealing from the standpoint of 
judicial inexperience, will become 
impatient with the manner in which 
trial counsel is handling his case, or 
with the strategy that trial counsel is 
legitimately employing in the 
presentation of his client’s cause. 
The judge literally takes over the 
examination or cross-examination 
of a witness and injects himself as a 
judge into the trial of the case, 
losing sight that the judge is not the 
advocate of either side. A jury is 
very easily influenced by any 
comment or activity on the part of a 
judge that, whether he intends it to 
have the result or not, leads them to 
think that the judge believes one or 
the other side should prevail. 

We who have labored at the 
judicial level of trial and appellate 
courts know the pressure a heavy 
caseload comes to bear mentally 
upon the judge. Some judges 
ponder and worry about their cases, 
and can’t mentally relax. This 
sometimes leads to activity on the 
part of the judge that at the most is 
an unsatisfactory temporary 
solution. Under intense pressure, 
some very few have turned to 
excessive use of alcohol, with the 
result that they ultimately become 


an alcoholic. It has always been our 
philosophy that the proper purpose 
of the Commission is, in 
appropriate cases, to attempt to 
resurrect or save a judge rather than 
to crucify him. In the few instances 
where alcoholism has been a 
problem, the judge, after having a 
session with the Commission, will 
agree to proper and adequate 
treatment. The result is a good 
judge is rehabilitated rather than 
removed. 

Just as once in a while, through 
the Bar’s disciplinary proceedings, 
an attorney is judged and found to 
be lacking in the qualities required 
of one to remain a member of The 
Florida Bar, so it is with the 
judiciary. To investigate and 
recommend action against a judge 
charged with conduct unsuitable to 
his office, the people of Florida in 
1974 adopted an amendment to 
Article V of the Constitution 
creating the Judicial Qualifications 
Commission. (Art. V, § 12.) The 
Commission is composed of 13 
members, including two judges of 
the district courts of appeal, 
selected by the judges of those 
courts; two circuit judges, selected 
by the judges of the circuit courts; 
two judges of the county courts, 
selected by the judges of those 
courts; two electors of Florida, who 
must reside in Florida, who are 
members of The Florida Bar and 
chosen by the Board of Governors 
of the Bar. There are five electors, 
who must reside in the state, who 
have never held judicial office or 
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been members of the Bar of 
Florida. These five are appointed 
by the Governor. 

The members of the Commission 
serve staggered terms not to exceed 
six years as is prescribed by general 
law. Except for a justice or a judge, 
no other member of the 
Commission is eligible for state 
judicial office so long as he is a 
member of the Commission and 
thereafter for a period of two years. 

The Commission is authorized by 
the Constitution to adopt its own 
rules. Those rules may be repealed 
by a general law enacted by a 
majority vote of the membership in 
the House and the Senate or by the 
Supreme Court of Florida upon the 
affirmative vote of five justices. 
When there is a finding of probable 
cause and the filing by the 
Commission with the clerk of the 
Supreme Court of such formal 
charges against a justice or judge, 
the charges and all further 
proceedings before the Commis- 
sion become public. Up until that 
time, all proceedings before the 
Commission relating to any judge 
are confidential. The operation of 
the Commission, therefore, is 
likened very much to that of a grand 
jury, the proceedings before which 
are confidential until there has been 
filed an indictment, at which time 
the name of the person and the 
charge is made public. 

The Commission has access to all 
information from all executive, 
legislative and judicial agencies, 
including grand juries, subject to 
the rules of the Commission. Upon 
the request of the Speaker of the 
House of Representatives, or the 
request of the Governor, the 
Commission makes available all 
information in its possession for use 
by the House of Representatives in 
connection with matters relating to 
impeachment or use by the 


Governor in his consideration of the 
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question of suspension of a public 
official. 

In the event the Commission 
finds and determines by a two- 
thirds vote that a justice or judge has 
been guilty of willful or persistent 
failure to perform his duties or of 
other conduct unbecoming a 
member of the judiciary, 
demonstrating a present unfitness 
to hold office, or finds that a justice 
or judge should be involuntarily 
retired for any permanent disability 
that seriously interferes with the 
performance of his legal duties, the 
Commission may recommend 
removal from office. It is not 
necessary in a hearing on such 
charges that mala fides scienter or 
moral turpitude on the part of such 
justice or judge be proven. When 
formal charges are filed with the 
Supreme Court and upon the 
request of the Commission, the 
Supreme Court may suspend a 
justice or judge from office with or 
without compensation pending the 
determination of the inquiry. 

The jurisdiction of the 
Commission and the Supreme 
Court relating to removal of a 
justice or judge from office is 
cumulative of the power of 
impeachment by the Legislature or 
the power of suspension from 
office by the Governor and removal 
by the Senate. 

In the event the Commission 
should file probable cause 
proceedings against a justice of the 
Supreme Court, then all justices of 
the court are automatically 
disqualified to serve with respect to 
all proceedings concerning such 
charges. The seven chief judges of 
the judicial circuits most senior in 
tenure as circuit judges 
automatically constitute the 
Supreme Court of Florida for the 


purpose of disposing of such 
proceedings against a justice. 

The Commission investigates all 
complaints not considered trivial. 

The Commission does not have 
any investigators on its staff and 
members usually conduct their own 
investigations without publicity or 
fanfare. When it is indicated that an 
investigator in a particular case will 
be beneficial, we never hesitate to 
employ one on a part-time hourly 
basis. The office of the Commission 
is located in the Fletcher Building in 
the Capitol square in Tallahassee. 
We have a part-time secretary who 
keeps the office open each 
morning. Any calls coming in 
during the afternoon are picked up 
by a telephone recording system. 
The Commission’s general counsel 
is employed part-time on an hourly 
basis. The chairman of the 
Commission has a part-time 
secretary to attend to the 

-Commission’s work incident to the 
office of chairman. 

It is my view, based upon more 
than 20 years of judicial experience, 
that the judges of this state are 
honorable ladies and gentlemen, 
devoted to the task of being 
impartial, and devoted to the 
proposition that justice shall be 
administered without fear or favor 
and in an even-handed manner. 0 


Woodrow M. 
Melvin is a judge of 
the First District 
Court of Appeal in 
Tallahassee and is 
chairman of _ the 
Florida Judicial 
Qualifications Com- 
mission. Before 
elevation to the 
appellate bench in 
September 1977 he 
was a circuit judge 
in Santa Rosa 
County for more 
than 20 years. He isa native of Milton and has 
served as mayor of that city. In 1947 he was 
elected to the Florida House of 
Representatives and in 1952 he was elected 
to the State Senate, serving four-year terms 
in each. Judge Melvin has advised Governor 
Bob Graham he plans to retire from the 
bench on June 30. 


365 


; 


1979 
Annual 
Reports 


Admiralty Law 


The goals of the Admiralty Law 
Committee for the 1978-79 Bar year 
have been to: (1) provide more 
opportunity for members to obtain 
designation credits; (2) encourage 
publication of articles on maritime 
subjects in The Florida Bar Journal; (3) 
keep the committee abreast of pending 
and proposed legislation in the 
maritime field; (4) increase the number 
of meetings of the committee; and (5) 
improve the substantive value of the 
meetings. 


Meetings. In addition to the assigned 
meeting of the committee in Miami 
Beach in July 1978, for the first time the 
committee held a midwinter meeting in 
Tampa in January 1979. The meetings 
involved a valuable sharing of ideas and 
discussion of recent developments in 
the maritime field, particularly the area 
of wrongful death. The annual meeting 
of the committee will be held at The 
Florida Bar Convention at Walt Disney 
World on June 14, when Judge Gerald 
B. Tjoflat of the Fifth Circuit will speak 
to the committee and other interested 
participants on the subject, Products 
Liability in Maritime Cases. 

Workshops. Four admiralty law 
workshops were conducted by the 
committee in March 1979: two in Miami 
under the leadership of Bill Alper, 
Frank Marston, Jose Garcia-Pedrosa 
and Douglas Skinner; one in Tampa 
with Paul Hardy and Nat Pieper as the 
leaders; and one in Jacksonville where 
George Gabel and Rick Rumrell led the 
group. Dean Joshua Morse of Florida 
State University College of Law served 
as a resource person at all locations. It 
was felt that the workshop format 
would be more useful to those who had 
designated in admiralty law, and if the 
workshops were on a more advanced 
level. Two hypothetical fact situations 
were distributed to registrants in 
advance. The programs appeared to be 
quite well received. 


Articles. Alan Wiener submitted an 
excellent article for publication on 
behalf of the committee in The Florida 
Bar Journal, January 1979, on 
“Introduction to Pleasure Boating 
Personal Injury Cases In Florida.” 


Proposed and Pending Legislation. A 
continuing effort has been made by 
Chris Keedy and Jim Dillian on behalf 
of the committee to keep track of 
proposed and pending legislation in the 
Florida Legislature and the United 
States Congress which may have an 
impact on maritime industries. 
Throughout the year several 
communications were mailed to the 
committee members regarding such 
legislation in both the state and federal 
systems. 


GeorcE D. GaBEL, JR. 
Chairman 


Agricultural Law 


The committee is formulating a 
continuing legal education seminar 
which will include various subjects 
affecting agricultural interests in 
Florida. The seminar will be given 
jointly with the Institute of Food and 
Agricultural Science of the University 
of Florida and the Agricultural Law 
Committee of the General Practice 
Section of the American Bar 
Association. 

This program will be oriented 
toward legal problems which may 
confront Florida lawyers representing 
clients involved in agriculture and 
agricultural-related businesses. The 
seminar will be coordinated by Lucius 
Dyal of Tampa and James Wershow of 
Gainesville. 

The committee submitted to the 
Board of Governors of The Florida Bar 
a resolution unanimously adopted by 
the committee, urging that Florida 
Congressmen consider the grave issue 
of the constitutionality of the existing 
law which permits products to enter the 
stream of commerce fron foreign 
countries grown or prepared under 
standards less stringent than those 
imposed upon the United States 
growers. With the authorization of 
President Robert L. Floyd, this 
resolution was presented to all Florida 
Congressmen. 

The committee is further considering 
the current philosophy of the Internal 
Revenue Service in disallowing the 
“maxitax” limitation on earned income 
to farmers, as well as other matters 
affecting agricultural interests. 

The committee has budgeted $250 to 
be given as an award to the University 
of Florida Agricultural College student 
who submits the paper judged by the 
committee as the outstanding article 
relating to legal matters involving 
agriculture. 


FRANK Dawson HALL 
Chairman 


Automobile Insurance 
Law 


The Automobile Insurance Law 
Committee initially engaged in a study 
of the federal no-fault legislation and 
Florida automobile insurance law as 
compared to other states’ automobile 
insurance laws. The committee took 
the position of opposing the enactment 
of the federal no-fault legislation. 


Throughout its study of automobile 
insurance legislation, the committee 
recognized that it had become the 
policy of the State of Florida to 
continue with some type of “no-fault” 
automobile insurance law. After 
considerable discussion as to whether 
or not no-fault legislation was in the 
public interest, the committee, after 
analyzing the Florida law, found many 
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inequities in the current system as well 
as noting the high cost factor. The 
committee took the position that if no- 
fault insurance was to remain in the 
state, Florida should pattern its no-fault 
a after Oregon’s highly successful 


plan. 

The committee met with the 
Insurance Commissioner’s Office and 
various representatives of most of the 
insurance organizations in an effort to 
address the physical damage area of 
automobile insurance. It was found that 
physical damages contributed to 
approximately 50 percent of the cost of 
insurance within the state. The 
committee hopes to formulate a 
definite legislative proposal working 
with the Insurance Commissioner’s 
Office and representatives of the 
industry to attack the most significant 
portion of the automobile insurance 
premium in the next legislative session. 

The committee further approved and 
submitted to The Florida Bar a 
proposal to strengthen the financial 
responsibility law in requiring limits of 
liability insurance of $10,000 per person 
and $20,000 per accident. This proposal 
was approved by the Board of 
Governors as being in the public 
interest and also could positively affect 
automobile insurance rates to those 
who now have bodily injury coverage 
and uninsured motorist coverage, 
although it will require those who as 
not have bodily injury coverage now to 
purchase this coverage. 


D. MarsH 
Chairman 


Aviation and Space Law 


This has been a very interesting and 
productive year for our committee. 
Highlights of the year have included 
meetings at the Kennedy Space Center 
and the Tampa International Airport as 
well as our second annual statewide 
seminar which was held in Orlando. 


Committee meetings have consisted 
of three basic segments which we will 
attempt to follow for future meetings. A 
portion of the meetings was concerned 
with ongoing organizational efforts and 
subcommittee reports. That portion of 
the meeting was followed by a 
presentation of interest to the members 
of the committee which in turn was 
followed by a tour of the Kennedy 
Space Center and the air traffic control 
facility at the Tampa International 
Airport. CLE credit has been applied 
for on the lecture on insurance coverage 
at the Tampa seminar as well as the 
seminar dealing with handling litigation 
involving air traffic control. 

Two of our subcommittees deserve 
special attention and support from the 
membership of the committee: the 
membership committee and litigation 
committee. The membership 
committee will be sending out a brief 
resume shortly to each committee 
member to compile sufficient 
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information for a directory of 
committee membership. That 
directory will eventually also include 
resource information, such as names 
and addresses of various agencies, 
organizations, services, expert 
witnesses, etc. 

The litigation subcommittee has 
recently forwarded a questionnaire 
designed to compile information 
relating to past or present litigation in 
which the members of our committee 
have been involved. Hopefully, with a 
periodic survey of the membership we 
will be able to compile a newsletter 
which will provide sources of valuable 
information to members who are 
involved in comparable litigation. 

Our second annual statewide seminar 
in Orlando last November was a 
tremendous success. A number of 
nationally known aviation lawyers 
attended. The Florida Bar, within the 
last six months, has started to evaluate 
on a comparative basis the various CLE 
seminars held in the state. Since the Bar 
began the evaluation process, our 
seminar in Orlando has ranked the 
highest, reflecting well on our 
committee. Groundwork has already 
been lain for our third annual statewide 
seminar to be held in Tampa on Friday, 
November 16. Most of the speakers for 
that seminar have already been 
committed and again include a number 
of nationally known aviation lawyers. 
We are planning to open the seminar to 
members of other bar associations 
throughout the country with the view 
toward expanding this annual statewide 
seminar into a nationwide-type 
seminar. We have also considered 
expanding the seminar to a day and a 
half in 1980. 

The next meeting of the committee 
will be during the annual Bar 
convention at Disney World on 
Thursday, June 14, from 2 to 5 p.m. 


Jack F. Dur, Jr. 
Chairman 


Civil Procedure Rules 


The Civil Procedure Rules Com- 
mittee met seven times during the year. 
The committee had, as one of its 
original goals, a complete review of the 
discovery rules in light of proposed 
amendments to the Federal Rules of 
Discovery. A number of proposed 
changes were passed by the full 
committee after considerable debate 
and will be submitted to The Florida 
Bar and the Supreme Court next year. 
Further work on this project was 
terminated, however, near the end of 
the year when it became apparent that 
there was going to be more delay in 
adoption of the federal rules. 


The second committee project was 
the development of a _ proposed 
comprehensive class action rule. As the 
committee’s year drew to a close, the 
committee was still extremely active in 


development of a proposed rule, and it 
is anticipated that a final rule will be 
submitted to the full committee early 
next year. 

Numerous other rule amendments 
were considered by the committee and 
either accepted or rejected. Those 
accepted will be forwarded to the 
Board of Governors early next year for 
submission to the Supreme Court in the 
spring. 

The nature of the committee is such 
that the committee’s activities are 
continuing in nature. It is anticipated 
that some of the projects begun this 
year will be continued next year, 
including further consideration of a 
proposed rule on peremptory challenge 
to a judge. 


Britt WAGNER 
Chairman 


Clients’ Security Fund 


In the fiscal year 1978-79, there were 
94 claims made against the fund 
totalling in gross sums, $3,899,861. 
This compares with 101 claims in the 
preceding fiscal year totalling 
$3,275,164. While there were slightly 
fewer claims, the total gross amount 
claimed was higher. 

For the period of time beginning July 
1, 1978, through February 1979, there 
were 45 claims received for a total gross 
sum of $914,440. 

While many of these claims may be 
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COMMITTEES 


specious, and a number subject to 
regulation seven and regulation thirteen 
limitations, they, nevertheless, indicate 
there are still far too many lawyers in 
practice in Florida who are inattentive 
to their clients’ needs or are downright 
dishonest. 

It can only be hoped that our new 
regulations concerning the handling of 
trust accounts and our continued 
emphasis on ethics education will 
ultimately have a salutary effect on this 
problem. 

Of the 94 claims received through the 
year ended June 30, 1978, it appears that 
56 of them with a gross total of $668,000 
are valid. Our regulation seven and 
thirteen limitations would reduce the 
impact upon the funds to $279,654. Our 
operating budget of $212,320 for the 
fiscal year and our subrogation 
restitution payments of approximately 
$4,000 would indicate that we would 
probably have a deficit in the 
neighborhood of $63,000. However, in 
March of this year the Board of 
Governors authorized the use of the 
interest on our reserve account to make 
up any possible deficit. 

As in the past, the committee meets 
three times a year, once in October, 
once in February and once again at the 
Bar convention. The members of the 
committee share the responsibility of 
investigating each claim on an 
individual basis and with Board 
member approval, making recom- 
mendations to the full committee as to 
the validity and advisability of 
honoring each claim. 

While it sometimes appears that 
claims are not paid as promptly as they 
might, the committee is continuing to 
work hard at simplifying the procedure 
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and following up with its 
recommendations to the Board of 
Governors promptly. 

It must be remembered that the 
regulations provide that only in the 
event of extreme hardship may a claim 
be paid within the fiscal year in which it 
is received. This regulation (regulation 
two) therefore creates an inherent delay 
in the payment of claims in all events 
beyond the fiscal year in which it is 
received. 

The committee and the staff make 
every effort to recover through 
subrogation rights, any sums paid in 
behalf of an errant lawyer. The Board 
of Governors has recently required that 
suit be instituted against lawyers in 
every instance where claims paid have 
exceeded $1,000. 

Jim Hollaway, assistant staff counsel 
at the Bar, has been most helpful to the 
committee during the past year. 


James E. CLayTon 
Chairman 


Continuing Legal 
Education 


The Continuing Legal Education 
Committee adopted the following 15- 
point program for 1978-79 during its 
meeting on July 13, 1978. 

l. To present approximately 40 
courses at about 180 locations with 
about 75 percent of cosponsorship with 
sections. Approximately 55 courses will 
be presented during this fiscal year in 
205 locations. Of these, 135 will be live 
and 70 will be videotape presentations. 
Almost all of the courses will be 
cosponsored with sections. 


2. To publish approximately 22 
practice manuals, supplements to 
existing practice manuals as required, 
and miscellaneous other publications. 
Fifteen publications will have been 
printed during the fiscal year and 
reprints of six others published. The 
following may also be published during 
the fiscal year: Supplement (second) to 
Standard Jury Instructions in Civil 
Cases; Standard Jury Instructions in 
Criminal Cases (3d ed.); and Adoption 
and Paternity (new). Also it is possible 
that the new “Judicial Administrative 
Rules” will be published and, if that is 
done, the Civil Procedure Rules will be 
reprinted to reflect the many changes 
since last printed. 

3. To retain sufficient CLE 
revenues to support fully CLE 
publications and programs and, if 
feasible, to reduce charges for CLE 
courses. CLE publications and 
programs were adequately funded this 
fiscal year. The dues increase made it 
possible to reduce the base course fee 
from $40 to $35. For the first time in 
years CLE revenues probably are not 


being used to fund other programs of 
The Florida Bar. 

4. To monitor ona continuous basis 
completed questionnaires from 
attendees at courses as a means of 
quality control. This monitoring is 
being accomplished in a format 
developed by C. Timothy Corcoran III, 
Tampa, for the Quality Subcommittee. 
Course attendees’ responses to CLE 
questionnaires at each location are 
analyzed and correlated, and the data is 
sent to persons concerned with the 
course. The cumulative effect of this 
monitoring procedure is expected to 
result in upgrading the quality of CLE 
courses. 

5. To encourage the course 
participants to engage in workshops 
and other means to improve the course 
quality. This encouragement is given in 
two ways. The most important way is 
by demonstrating that workshop 
participation results in a significantly 
improved course presentation, both 
in the effectiveness of the speakers and 
the quality of the outlines. The second 
encouragement is through reimburse- 
ment of a course particinant’s travel 
expenses in connection with the 
workshop. More workshops are desired 
and their use by more course 
participants should dramatically 
increase the quality of CLE courses. 

6. To classify each course as either 
basic, intermediate or advanced and 
work to present courses on such levels 
in accordance with expectations of 
attendees. All courses this year have 
been classified as either basic, 
intermediate or advanced. Question- 
naires turned in by attendees indicate 
generally that the classifications are 
understood by participants and 
attendees and that courses are being 
presented at the expected level. 

7. To put the master plan on three- 
year planning schedule and to 
computerize or use some other means 
to retrieve master plan data rapidly. 
The master plan schedule of courses 
contains dates, sponsors, course titles or 
subject matter, classifications, whether 
on video, locations, expected 
attendance and other information 
about each course. The master plan has 
been placed on an IBM System 6 in Bar 
headquarters and efforts are being 
made to include courses scheduled for 
the next two years. The Office System 6 
makes the information easily 
retrievable and also easy to keep 
current. The sections are cooperating 
by providing course information 
beyond the current year. 

8. To improve the quality of 
videotape presentations to be as 
acceptable as live presentations. We 
have not met this objective yet, but it is 
clear that videotape presentations are 
more acceptable than most members of 
The Florida Bar anticipated. Editing, 


THE FLORIDA BAR JOURNAL 


use of film strips and illustrations, and 
other techniques make it possible to 
include in a videotape presentation 
things that cannot be easily presented in 
a live presentation. Therefore, we 
believe this objective is within our reach 
and efforts will continue. We now have 
equipment which permits us _ to 
videotape both a two or three camera 
setup, and this produces far more 
professional results. 

9. To assure coordination between 
the separate staff organizations of CLE. 
This has been achieved. 

10. To use video as a means to 
provide lawyers with CLE in 
nonmetropolitan areas of Florida. More 
than 50 CLE course presentations will 
have been made under the sponsorship 
of local bar associations this fiscal year. 
By putting an increasing number of our 
courses on videotape [all courses will be 
on videotape next fiscal year] it is now 
possible for CLE courses to be 
presented in any community. Credit 
under the Designation Plan is 
obtainable if three or more members 
participate in the viewing. Widespread 
availability of the videotapes is now 
possible because the Bar has copyright 
protection on its videotape material. 
The Special Projects Subcommittee 
chaired by J. Reid Heuer, West Palm 
Beach, with the advice and counsel of 
Robert W. Duckworth, Orlando, 
developed appropriate copyright 
procedures this year for CLE materials. 


1l. To cooperate with law schools 
and other CLE sponsors to provide 
better continuing legal education for 
Florida lawyers, including cosponsor- 
ship of a week-long pilot program at the 
Holland Law Center. The deans of the 
five law schools in Florida or their 
representatives are ex officio members 
of the CLE Committee. The morning 
session of the March 5 meeting of the 
committee was devoted to law schools 
and CLE. Views were exchanged and 
cooperation was pledged. The pilot 
program was deferred because the 
enrollment at the scheduled time was 
insufficient. 

12. To support the CLE staff in 
personal and professional develop- 
ment. This support has been given. 

13. To continue use of the 
subcommittee system to assure 
committee involvement in depth in 
CLE policy making. Much of the work 
of the committee has been conducted 
through seven subcommittees. In 
addition to the Special Projects 
Subcommittee already mentioned, they 
are: Master Plan, chaired by Robert B. 
Bratzel, Deerfield Beach; Finance, 
chaired by John G. Grimsley, 
Jacksonville; Publications, chaired by 
Sidney A. Stubbs, Jr., West Palm Beach; 
Quality, chaired by William S. Belcher, 
St. Petersburg; Sections, chaired by 
Thomas L. Wolfe, Miami; and Law 
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Schools, chaired by Ruth Fleet 
Thurman, St. Petersburg. Each 
chairman has made a significant 
contribution to CLE this year. 

14. To clarify CLE responsibilities 
of the committee and the sections in a 
manner so that the committee, as the 
appointed representative of the Board 
of Governors, has adequate authority to 
present a coordinated CLE program 
that takes advantage of the special 
competence and talent in the sections. 
Relations between the committee and 
sections were good during the year, 
assuring that the special competence 
and talent of the sections were used in 
the production of CLE courses. The 
sections depend upon receiving a small 
part of the revenues from these courses 
for some of their projects. Our 
committee feels that section contri- 
butions to the production of courses is 
fair exchange for these revenues. 

15. To include practice systems 
within the responsibility of CLE 
publications. The CLE publications 
staff was assigned administrative 
responsibility for the probate practice 
system during the current fiscal year. 

Behind the committee and in support 
of all CLE activities are dedicated 
members of the programs staff and the 
publications staff. John N. 
Hogenmuller has ably served as 
director of continuing legal education 


- programs and Preston W. DeMilly has 


ably served as director of continuing 
legal education publications. 

The committee is indebted primarily 
to those lawyers in Florida who have 
contributed thousands in valuable 
hours to CLE courses and publications. 
Their willingness to share their 
knowledge and practice skills with the 
members of The Florida Bar is what 
makes CLE possible. 

The committee is grateful for the 
support we have received from 
President Floyd and the Board of 
Governors during this year and from 
other segments of the Bar staff and 
membership. Committee members are 
listed on page 523 of the September 
1978 issue of The Florida Bar Journal. 


O. E. HENRY 
Chairman 


Corrections 


The Corrections Committee is com- 
prised of Bar members who do not 
necessarily practice criminal law, but 
are interested in the over-all corrections 
system within the state. As such, the 
committee has decided not solely to 
focus closely on the issue of prison 
reform. Instead, the committee is 
continuing to examine concepts by 
which the entire system of corrections 
may be improved. 

During the past year the committee 


has focused on the creation of citizen 
dispute settlement projects around the 
state, and has wor in conjunction 
with a committee of the Florida 
Supreme Court interested in the same 
subject. CDS projects, which attempt 
to arbitrate interpersonal disputes 
outside the court system, are now in 
operation or being created in most of 
the major population areas of the state. 
Through continuing effort by the 
Corrections Committee, citizens of the 
state who have a need for the use of the 
various CDS projects should become 
better informed of their existence and 
capabilities in the future year. 


Hucu A. CariTHERs, Jr. 
Chairman 


Group Insurance for 
Members of the Bar 


The paramount issue which the 
committee has dealt with over the past 
year has been consideration and 
recommendation of a carrier endorsed 
by The Florida Bar for lawyers 
professional malpractice coverage. As 
many lawyers are already aware, the 
committee recommended the 
endorsement of Lawyers Professional 
Liability Company as the Bar-endorsed 
carrier for lawyers malpractice 
insurance. This recommendation was 
approved at the January meeting of the 
Board of Governors and solicitation for 
coverage is well underway. 
Additionally, Poe & Associates is also 
soliciting malpractice coverage 
although that particular offering by Poe 
is not a currently endorsed Bar 
program. 

Poe & Associates remains as the agent 
of record for other insurance programs 
being offered by The Florida Bar. The 
change in Bar endorsement to a carrier 
not represented by Poe was not made 
without controversy, but the ultimate 
result, in the committee’s view, is to the 
benefit of the members of the Bar with 
carriers now competing for lawyers’ 
malpractice coverage. 

During this year, the new lawyers 
professional malpractice reciprocal has 
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been formed and plans are underway 
for a solicitation drive for capitalization 
commencing the first of May. A 
subcommittee of our committee is 
presently in the process of drafting 
specifications to be used in selecting an 
administrator for that particular 
program. 

Other action taken by the committee 
this past year was to approve the 
offering of additional coverage under 
the major medical program endorsed 
by the Bar as a part of a rate adjustment 
for that program effective 2/1/79, a 
shifting of the endorsement for life 
coverage to the American Health and 
Life Insurance Company for all new 
enrollees on and after April 1, 1979, with 
the possibility of a takeover of all 
coverage by American Health, and 
approval of the offering of life 
insurance for major medical coverage 
to bona fide law students enrolled in 
Florida law schools. 

It has been my pleasure to chair such 
an active and important committee of 
The Florida Bar this past year, and I 
wish to thank those committee 


members who gave up a considerable 
amount of time from their practice to 
grapple with the issues which faced us, 
particularly with respect to the 
malpractice issue. 


Joun S. SLyE 
Chairman 


International Law 


The International Law Committee 
has completed another successful year. 
The primary focus of the committee’s 
activities this year pointed toward the 
continued legal education of _ its 
members. In this regard the committee 
put on four outstanding seminar 
programs. 

The first of these programs was held 
in July at Cambridge University, 
England, in conjunction with the 
University of Florida College of Law 
and the Cambridge law faculty at 
Trinity College. This seminar, lasting 
two weeks, covered comparative law, 
Common Market antitrust law and 
COMECON business law. The second 
program was held in Nassau, Bahamas, 
and covered an overview of Bahamian 
law with emphasis on banking and 
business law. 

The third seminar was part of an 
extremely interesting trip the 
committee made to Argentina. It 


covered an in-depth review of the legal. 
social and business structure of 
Argentina. As a part of the program, 
presentations were made to the 
committee by the U.S. ambassador to 
Argentina and by the Argentinian 
Minister for Legal Affairs. Raul Valdes- 
Fauli, the committee’s vice chairman, 
deserves a great deal of credit for 
setting up and supervising this 
exceptional program. 

The fourth and final seminar was 
conducted in Miami in May. It 
represents the first of an expanded 
group of seminars the committee plans 
to hold within Florida in the next few 
years. The purpose of these seminars is 
to provide continuing legal education in 
the international law field to those 
members of the committee who have 
not been able to attend the committee’s 
meetings outside Florida. Roy Gonas 
has done an outstanding job in putting 
the seminar together. 

Also, the committee has been active 
in trying to define the type of 
certification/designation program 
which should cover the practice of 
international law in Florida in the 
future. 

Finally, a subcommittee headed by 
former chairman, Bob Hendry, has 
been pushing toward transforming the 
committee into a section in the near 
future. The committee currently has 


LOCATER & 


ATION AN 
MISSING HEIRS? 


We specialize in locating: 
Heirs to estates, heirs to trusts, beneficiaries, legatees, 
witnesses and missing people, including complete 

genealogical proof; documentation and charts. 


INCORPORATED 


Our method of operation 
complies with 


Florida Bar Professional Ethics Opinion 77-8* 
and is licensed and bonded by 


the State of Florida 
under F.S. Ch. 493 


*Florida Bar News (November 10, 1977) 


Corporate Headquarters: 
616 E. Altamonte Drive ¢ Altamonte Springs, Florida 32701 
Northern Branch 
72 N. Main Street ¢Concord, N.H.03301 


OFFICES LOCATED THROUGHOUT THE UNITED STATES AND ABROAD 
OVER A DECADE OF EXPERIENCE 


(305) 831-2000 


(603) 228-8221 


THE FLORIDA BAR JOURNAL 


more than 550 members throughout 
Florida and the United States. The 
sheer size of the present membership 
makes it very unwieldly for us to 
function as a committee. It should seem 
that the transformation to a section of 
The Florida Bar is the next logical step 
for the committee to take. 


ALAN G. GREER 
Chairman 


Judicial Nominating 
Commission 


The JNC Committee has primary 
responsibility for the organization and 
presentation of annual institutes for 
judicial nominating commissioners. 
This responsibility was discharged by 
the presentation, in collaboration with 
the Governor’s office, of the Sixth 
Institute on March 2, 1979. 


The institute was dedicated to 
substantive questions concerning the 
identification of candidates most likely 
to succeed as judicial officers and has 
become a forum for judicial nominating 
commissioners to express their opinions 
regarding the selection process. Hal 
Barkas, institute chairman, is to be 
congratulated for its success. 


Institute dialogue regarding 
proposed legislation has been carried 
on by the committee, and has been 
translated into action in written and oral 
presentations made in opposition to 
House Joint Resolution 241 by 
Representative Fox, which is a proposal 
for the amendment of Article V, Section 
11 now pending in the legislature. The 
Fox Bill is a proposal to make public the 
entire selection process, including all 
information which might be obtained 
regarding applicants. 

The committee has also served as a 
resource tool and a liaison for the 
Judiciary Committee of the 
Constitutional Revision Commission. 
The commission proposed, among 
other things, that Article V, Section 11 
be amended to establish uniform rules 
of procedure for JNCs under the 
jurisdiction of the Supreme Court of 
Florida. The Constitutional Revision 
Commission also proposed that the 
nominating commission process be 
open to public information prior to the 
time that the selection of nominees for 
the Governor’s consideration would be 
made. 

The JNC Committee position on the 
proposed revision was that judicial 
nominating commissions should adopt 
their own rules of procedure 
independently of the three branches of 
government. Further, that the 
constitutional selection process not be 
altered by the proposed amendment. 


The chief justice requested that the 
committee participate as an advisory 
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body concerning anticipated uniform 
rules of procedure under the proposed 
revision. It did so by meeting together 
with JNC chairmen to draft proposed 
uniform rules to be implemented in 
January 1979. Since the revision was not 
approved by the electorate, this activity 
was not concluded, although there is a 
continuing interest in JNC selection 
procedures. Accordingly, it is 
recommended that the committee 
communicate with JNC chairmen for 
the purpose of exchanging information 
regarding the selection process, and 
means of assuring that it will be a 
satisfactory experience for all 
applicants and for the public. 


The committee has considered the 
desirability of developing statistical 
information to profile applicants, 
nominees, and appointees, for creating 
a research tool regarding the types of 
people going through the selection 
process, and being selected for judicial 
office. It is recommended that this 
study be continued in cooperation — 
the JNC chairmen. 


It is recommended that the ake 
of The Florida Bar consider 
establishing minimum criteria for JNC 
Committee membership. It appears 
that committee members who have not 
had service as judicial nominating 
commissioners do not fully understand 
the selection process, and tend to havea 
lesser degree of interest than those who 
have had experience as commissioners. 
Therefore, it is suggested that 
committee membership should consist 
predominantly of past and present 
judicial nominating commissioners, and 
of all incumbent chairmen of judicial 
nominating commissions who would be 
ex-officio committee members 
regardless of their status as members of 
The Florida Bar. 


Finally, it is recommended that the 
JNC Committee undertake the 
preparation of an updated historical 
digest of the judicial nominating 
commission process in Florida, 


including its adoption, history, and 
current practices. It would include 
basic JNC procedures, and excerpts 
from particularly meaningful addresses 
made by participants at past institutes. 
This would be a valuable reference for 
newly appointed commissioners. 


Wendy Walker and the staff 2: The 
Florida Bar are to be thanked for 
outstanding support of committee 
activities during the past year. 

Eur H. Susin 
Chairman 


Judicial Polls 


During this year the Judicial Polls 
Committee provided guidance and 
assistance to the judicial poll 
coordinator in aiding nine local bar 
associations conduct preference polls 
for circuit and county judges. 


The committee also conducted a 
statewide merit retention preference 
poll in August 1978 for the nine 
appellate judges on the November 
ballot. The results of this poll were 
released at a press conference on 
October 13, 1978. Press coverage was 
excellent, and the media did a good job 
of informing the public of the results. 


The committee is now reconsidering 
the performance poll for trial judges in 
light of the fact that the results of such 
poll must be made public. The 
committee is continuing to study and 
encourage the operation of judicial 
polls in Florida, both local and 
statewide, and is making suggestions 
for improvement. 


Jupce Dominick J. SALFI 
Chairman 


Law Enforcement 
Programs 


This committee’s goal for the year, 
unanimously adopted by its members, 
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was to attempt to bring about a better 
understanding of the role of the 
attorney in criminal matters to the law 
enforcement officers throughout the 
state. 

A 30-minute film cassette has been 
produced with an introduction by the 
President of The Florida Bar, Robert L. 
Floyd, copies of which are being made 
available to police executives for 
showing to the departments. The tape 
contains comments by leading defense 
attorneys and prosecuting attorneys 
explaining their reasons for attempting 
to impeach the arresting officer, 
suppression of evidence, and other trial 
tactics. 

Plans are presently being made for 
four regional conferences in 
Jacksonville, Tallahassee, Tampa, and 
Miami, where the film will be exhibited 
to law enforcement officers in 
conjunction with a panel discussion by 
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local defense and prosecuting 
attomeys. 


KENNETH W. WHITTAKER 


Chairman 


Law Student Education 
and Admissions to the 
Bar 


The Law Student Education and 
Admissions to the Bar Committee 
decided during the summer of 1978 to 
embark on a two-year plan of action. 
Our first year has been devoted to 
acquiring information about internship 
programs, the issue of foreign lawyer 
admissions to The Florida Bar, and 
alternative curricula for law schools and 
prelaw education. 


Beginning with the next meeting of 
the committee at the convention in 
June, the committee will embark on its 
second-year project, which will involve 
recommendations of specific policies 
and plans to the Board of Governors of 
The Florida Bar, in each of the areas 
mentioned. 


The committee is concerned with the 
lack of representation of the law schools 
and Florida Board of Bar Examiners in 
its ranks, and has requested our 
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incoming president to address himself 
to the problem. 


Davwp U. Strawn 
Chairman 


Local Bar Liaison 


The Local Bar Liaison Committee 
was formed as a result of a serious need 
within our Bar structure for greater 
input from local bar associations into 
the discussion and determination of 
policy and standards. The tremendous 
growth of the number of lawyers in 
Florida makes it impossible for the 
limited number of lawyers on the Board 
of Governors to maintain contact with 
the vast majority of the members they 
represent. 


Our goal, therefore, is “to facilitate 
communication between the Board of 
Governors of The Florida Bar and the 
members of The Florida Bar using local 
bar associations as a conduit.” First, we 
attempted to come up with minimum 
standards for members of the Board of 
Governors for maintaining contact with 
the local bar associations they represent 
and standards for local bar association 
leaders for maintaining contact with 
their representative of the Board of 
Governors. 


Before proposing standards, we 
polled both the Board of Governors and 
bar association presidents on their 
method of maintaining contact as well 
as suggestions on how this contact can 
be improved. The results of the survey 
were tabulated and communication 
was found to be generally good; 
however, from these results, we hope to 
impress upon the Board of Governors 
the need for a staff member at The 
Florida Bar headquarters in Tallahassee 
whose primary responsibility is contact 
with local bar associations. Records 
should be maintained and local bar 
association leaders should have the 
name of one person at Bar headquarters 
who could be contacted to assist local 
bar association presidents. 


In the past, the communication 
between the local bar association 
presidents and the Board of Governors 
has been completely informal, being 
left up to each member of the Board of 
Governors as to how he would relate to 
local bar members in his circuit. That 
communication was usually as good or 
as bad as the bar leadership wanted it to 
be. I am now convinced that there is 
probably little or nothing that can be 
done formally to improve that 
communication, and we hope that there 
will continue to be leadership that 
wants good communication. I believe 
the most important single factor will be 
members of the Board of Governors 
who will stay active in local bar affairs. 
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Based on the above, I think the future 
specific objective this committee 
should look to is how better to involve 
members of The Florida Bar in local bar 
associations. I believe most of the local 
bars are a useful tool to reach the 
members of the Bar. But in order for 
this tool to be effective for an active 
local bar association, a high percentage 
of the members of The Florida Bar, 
eligible for membership in the local bar 
associations, must be involved. 

This may be a problem for another 
committee of The Florida Bar. If there 
is not a committee already established, I 

ieve the Local Bar Liaison 
Coramittee should be working on this 
problem. As an alternative, there should 


increase 
local bar 


Lawyer Referral Service 


The past year has been one of growth 
for The Florida Bar Lawyer Referral 
Service. To meet the legal needs of the 
public, the lawyer referral service 
established two new specialized panels. 
The Elderly Referral Panel was set up 
to refer Florida’s senior citizens to 
attorneys who would provide them 
with a free initial consultation. The 
other panel is still in the beginning 
stages. The Low Fee Panel will provide 
low cost legal assistance to persons ona 
low income who do not qualify for legal 
aid. 

In recent years, many local bars 
began to consider establishing local 
lawyer referral services. Mrs. Lee 
Cook, director of the statewide LRS, 
wrote a “how-to” manual last year to 
help them with this plan. The “Guide to 
Establishing a Local Lawyer Referral 
Service” provides a_ step-by-step 
approach to setting up a referral 
service. 

A quarterly column in Florida Bar 
News was also started, in lieu of the 
quarterly publication of the LRS 
Newsletter. The Lawyer Referral 
Committee hopes that the column will 
provide information about LRS to all 
members of the Bar and thus encourage 
the membership to support the growth 
of LRS in Florida. 

One big step taken in the delivery of 
legal services to the public involved a 
newspaper advertising campaign in the 
Clearwater Sun. Statistics showed that 
the advertising campaign increased the 
number of calls to the referral service. 
The committee will evaluate these 
statistics and the cost of the advertising 
to determine the feasibility of future 
campaigns. 

In the coming year, the Lawyer 
Referral Committee will continue to 
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oversee the projects that will expand 
and improve the scope of LRS. The 
goals of the committee include 
educating the public on how to 
recognize a legal problem, how to 
contact a lawyer, and how to 
understand the services of a lawyer. 
Through the Lawyer Referral Service, 
the committee hopes to reach as many 
people as possible, provide them with 
information, and whenever necessary, 
refer them to an attorney who can help 
with their legal problem. 

The committee will also be 
examining its role in the delivery of 
legal services. Many private, nonlawyer 
groups have been interested in 
establishing a lawyer referral service. 
The committee will be instrumental in 
decisions concerning these groups. One 
goal of the Lawyer Referral Committee 
is to encourage meetings of the 
Delivery of Legal Services Committee 
in order to study the whole picture of 
delivery systems. 

In recent years, the Internal Revenue 
Service has been auditing many local 
bar associations. One of the major 
responsibilities of the committee in the 
coming year will be to monitor tax 
audits of local bar association lawyer 
referral services. The committee will 
also try to provide assistance to local 
bar associations who are being audited 
by collecting information on past 


‘results. This will be an area of close 


attention. 

The role of LRS is changing. The 
legal needs of the public are changing. 
In the coming year, the committee will 
endeavor to continue to expand the 
LRS to meet these changing needs. 


Joun J. Suuik 
Chairman 


Military Law 


The past Bar year has been one of 
success and expansion for the Military 
Law Committee. A statement of the 
committee’s function was significantly 
expanded in order to allow the 
committee greater latitude in assisting 
military members and their families 
with legal matters in the State of 
Florida. 

At the general committee meeting in 
Miami, March 30 and 31, committee 
Chairman Clayton B. Burton 
announced the implementation of a 
new program known as “operation 
stand by.” This new program provides 
a means by which military lawyers can 
get almost instant, “in-depth” 
information regarding legal questions 
on Florida law. The program calls for a 
compilation of a directory of volunteer 
attorneys arranged by geographic area 
to which a military lawyer can turn to 
for assistance. 

Committee member Jay Cristol has 
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submitted a petition to the Board of 
Governors of The Florida Bar with 
regard to making the Pilot Legal 
Assistance Program permanent. 
(Permanency of the program has been 
approved by the Escambia County Bar 
Association.) The committee intends to 
be put on the agenda for the next Board 
of Governors meeting and submit an 
outline for the permanency of the 
program. 

Expanded Legal Assistance 
Program/ELAP Bill, which would 
provide statutory expansion of legal 
assistance from “extra” service to 
“primary” service, died in the last 
session of Congress. The bill is 
tentatively planned to be re-introduced 
by the ABA Military Law Committee in 
May. The Florida Bar Military Law 
Committee will coordinate legislative 
efforts in Florida in order to gain a 
broader base of support for the bill. 

The committee has also undertaken 
an active public relations program with 


articles appearing in The Florida Bar 
News and The Florida Bar Journal. The 
committee is also planning a continuing 
legal education program to begin by 
next year, aimed at discussing problems 
of legal assistants for military 
personnel, referrals, and abuses of legal 
assistance. 

The committee hopes to expand its 
membership in the future in order to 
gain a broader working base. Anyone 
interested in assisting the committee in 
its efforts should contact Clayton B. 
Burton, P.O. Box 4747, Ciearwater, 
Florida 33518. 


B. BurTON 
Chairman 


Probate and Guardian- 
ship Rules 


The major goal for this Bar year is to 
review the Florida Rules and Probate 
and Guardianship Procedure, so that 
recommendations may be made to the 
Court Rules Steering Committee as to 
revisions, amendments, deletions or 
additions. Deadline for submission of 
this work is October 15, 1979; after both 
the Court Rules Steering Committee 
and the Board of Governors review our 
proposals, this committee participates 
in submission of approved proposals to 


the Supreme Court of Florida for 
hearing in the spring of 1980. 

Subsidiary goals include recommen- 
dations to other committees of The 
Florida Bar of legislative amendments 
to the Florida Probate Code and the 
Florida Guardianship Law, and the 
preliminary planning for a future 
seminar for lawyers who are 
inexperienced in probate matters. 

An interesting experiment has been 
tried this year: the Probate and 
Guardianship Rules Committee of The 
Florida Bar holds all its meetings jointly 
with the identical rules committee of 
the Real Property, Probate and Trust 
Law Section. September, November 
and February joint meetings have been 
successfully held at The Florida Bar 
offices, Airport Host Hotel, Tampa, 
chaired alternately by the chairmen of 
the Bar and the section committees; a 
fourth joint meeting is scheduled for the 
annual convention at Disney World. 


The joint committees have continued 
their study of conflicts between existing 
rules and statutes, and evaluation of 
how the rules are working from a 
practical standpoint. Input has been 
received not only from active 
committee members, but also from 
correspondence received from judges, 
lawyers and the lay public. Special 
subcommittees have worked between 
scheduled meetings; their recommen- 
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dations and reports will form a 
substantial portion of the final work 
product of this committee. 

A list of committee members who 
deserve commendation, and a brief 
recapitulation of their contributions, 
would require reproduction of our 
committee minutes in this report. The 
joint committees are composed of 
dedicated and experienced practi- 
tioners, and The Florida Bar is fortunate 
that they are willing and able to serve 
our profession and the public. 


Lyte Donatp Hoicoms, Jr. 


Chairman 


Public, Media, Member 
Relations 


The primary objective of the Public, 
Media, Member Relations Committee 
during 1978-1979 has been to continue 
to make known to the public the 
positive role of the Florida lawyer in the 
judicial system of the state. With 
substantial help by the staff of the 
public affairs department of The 
Florida Bar, the committee has been 
involved in the following projects: 

a. Thirty-minute film: This is a 
professional production which gives a 
summary of our judicial system and the 
positive role which the lawyer plays in 
this system in Florida. The script for the 
film is being edited by the committee 
and is expected to be ready for wide 
television showing in fall 1979. Shorter 
versions of the film will be used before 
Florida civic clubs and all public 
schools in the state. 

b. Florida Youth and the Law 
Program: The committee has continued 
to give endorsement to this very vital 
long-range program of The Florida Bar 
involving law education in all public 
schools. 

c. Media - Law Conference: Under 
the leadership of Judith L. Kreeger of 
Miami, the 1979 conference in Miami 
was an excellent success with 
cosponsorship by the Miami Herald 
and television station WTBJ of Miami, 
in which 450 lawyers and media 
representatives participated. 

d. Public relations guide: This 105- 
page “how to” guide, prepared by the 
staff of the public affairs department, is 
a detailed public relations manual for 
use by local bar associations in their 
respective communities. 

e. Pamphlet program: Approxi- 
mately 300,000 pamphlets on various 
legal subjects were distributed during 
the year to members of the public. 

Many of the programs of the 
committee are long range in nature. 
Good public reception is being 
received and the benefits to the 
individual lawyer and the Bar as a 
whole, both internally and externally, 
are expected to be sustained. 


Davip W. Foerster 
Chairman 
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Travel Programs 


The Travel Programs Committee 
was requested not only to make 
recommendations for travel programs 
for the year 1978-79 but to expand on its 
purpose. 

Members of the committee 
submitted suggestions for considera- 
tion by the Board of Governors. 
Additionally, many members 
expressed a keen interest for a travel 
program to the Republic of China. 
Various proposals have been received 
after the committee made its 
recommendations for the travel 
programs for the year 1978-79. It is 
expected that at the annual meeting of 
The Florida Bar there will be presented 
to the committee proposals for such a 
trip to the Republic of China. 

The Travel Programs Committee 
met at the Americana Hotel July 14, 
1978, at which time it decided to 
recommend two trips in the spring of 
1979, and two trips for the fall of 1979. 
One of the spring trips was to be the 
popular ski trip to Vail. The others were 
Morocco and East African Adventure in 
the spring, Danube River Adventure in 
the fall, and Portuguese Adventure. 

The I.T.M. presentation made by 
Don Pevsner for Israel-South Africa- 
South American trip was to be 
presented to our committee at its next 
meeting for consideration as a fall trip. 

The Florida Bar staff, and in which 
the committee concurred, requested 
that any presentation of a trip should be 
accompanied by the credentials of the 
agency, as well as a guarantee that a 
member of the agency will accompany 
the group throughout the entire trip as 
an escort. Such agency shall bear the 
costs of promotion and postage to The 
Florida Bar. Also, in planning trips, the 
committee should think of a range of 
two weeks. The committee recognizes, 
however, that certain trips may take 
longer than two weeks and should not 
be excluded from consideration 
because of a longer duration. It was also 
suggested that all travel information 
should be put in Florida Bar News once 
a year for member input. 

The second meeting of the 
committee was held at the Tampa 
Florida Bar office on October 6, 1978, at 
which time two presentations were 
made: one by Aliza Brenner Travel 
Service on the ski trip to Vail and one by 
Mike Lupfer of INTRAV on the African 
Adventure, with both trips 
recommended to The Florida Bar 
Board of Governors for consideration. 
Both were approved. 

Judson Freeman presented a 
Portuguese Adventure for May 3 or 
May 10, 1979, which was recommended 
by the committee but not approved by 
the Board of Governors. The I.T.M. 
presentation, made by Don Pevsner for 
the Israel-South Africa-South American 
trip, was recommended by the 


committee but not approved by the 
Board of Governors. 


A. C. Paour 
Chairman 


Unauthorized Practice 
of Law 


During 1978-79 The Florida Bar 
continued to discharge the duty given 
to it by the Florida Supreme Court to 
investigate matters related to the 
unauthorized practice of law. The 
court, which placed this duty on the Bar 
through the Integration Rule, has also 
given the Bar the authority to initiate 
litigation alleging unauthorized 
practice of law in individual cases after 
an affirmative vote by the Board of 
Governors. 


Before litigation can be initiated, 
however, the Supreme Court requires 
that the Bar investigate cases through 
the use of circuit unauthorized practice 
of law committees in each of the state’s 
20 judicial circuits. The circuit 
committees are supervised by the 
statewide Standing Committee on 
Unauthorized Practice of Law. The 
standing committee, in turn, is subject 
to the authority of the Board of 
Governors. 


Obviously, the Bar is largely 
dependent on the services of volunteers 
to discharge the duty of investigating 
unauthorized practice of law 
complaints. However, the volunteer 
committees are supported by one full- 
time staff attorney, and this year had 
available to them approximately 4,000 
hours of staff investigator time which 
could be allocated on a case basis. The 
various circuit committees currently 
have approximately 250 cases of 
alleged UPL under investigation 
throughout the state. 


Although the Bar is required to 
investigate matters related to UPL, and 
may initiate litigation in appropriate 
cases, the decision as to whether a given 
act constitutes UPL is solely up to the 
Supreme Court—not to The Florida 
Bar. Indeed, the Supreme Court closely 
scrutinizes the Bar’s work in this area 
since the court has repeatedly declared 
that the reason for prohibiting 
unauthorized practice of law is to 
protect the public from the risk of harm 
at the hands of unlicensed and 
untrained practitioners. 


There are currently several cases 
pending before the Supreme Court, 
including all allegations regarding 
divorce kit operators, lay represen- 
tation in administrative proceedings, 
and corporations performing legal 
services. In each of these cases, a central 
question is whether the public has 
actually suffered harm, and if not, 
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whether the potential for public harm 
exists. 

One controversy upon which the 
Supreme Court acted last year involved 
the question of the parameters under 
which interstate law firms may operate. 
In The Florida Bar v. Savitt and Stroock 
¢> Stroock ¢& Lavan, 363 So. 2d 559, the 
Supreme Court approved a joint motion 
and stipulation of settlement submitted 
by the parties which sets forth a list of 
“do’s and don'ts” binding the interstate 
firm in question in the future conduct of 
its interstate partnership. This case 
should be of considerable use to 
members of The Florida Bar in 
planning future conduct regarding 
possible affiliation as partners with law 
firms in other states. 

In the year since the last annual 
report, the standing committee 
approved the recommendations from 
the circuit committees to close 111 cases 


after the local committees had 
investigated them and also adopted the 
local committee recommendations to 
settle 30 cases on the basis of a cease and 
desist type affidavit executed by the 
respondent. In an attempt to better 
inform the members of the Bar about 
the work of the UPL committees the 
assistant staff counsel assigned to UPL 
visited approximately 10 local bar 
associations during the year. 

Both the Bar and the public should 
bear in mind that the justification for 
the prevention of unauthorized practice 
of law is the protection of the public 
from the risk to the general welfare 
which unauthorized practice represents. 
Consequently, if one observes a 
situation which seems suspicious froma 
UPL standpoint, both the Bar and the 
public are encouraged to report the 
matter either to the local circuit UPL 
committee chairman or to the Bar staff 
in Tallahassee. Only when a violation of 
the Supreme Court’s rules and case 
decisions regarding unauthorized 
practice of law is brought to the 
attention of the Bar can an investigation 
be commenced and appropriate action 
taken to terminate the unauthorized 
activity. 

BERNARD H. Dempsey, JR. 
Chairman 
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Corporation, Banking & 
Business Law Section 


In June 1979, the Corporation, 
Banking, and Business Law Section of 
The Florida Bar will complete one of its 
most active and productive years of 
recent times. Participation of Executive 
Council members and attendance at 
meetings have been excellent and 
indicative of a renewed interest in 
section activities. A schedule of four 
Executive Council meetings spaced 
through the Bar year at four different 
locations around the state facilitated 
this participation. 

Membership increased dramatically 
through efforts of the Executive 
Council and the Membership 
Committee. To date membership has 
gone from less than 1,900 members in 
June 1978 to in excess of 3,000 
members. A further indication of the 
Section’s growth this year was the 
establishment of a new substantive 
committee, the Savings and Loan 
Committee. In conjunction with a 
liaison from the Banking Committee, 
the new committee is actively pursuing 
an independent role in the section. 

Section activity was particularly 
strong in connection with Florida Bar 
continuing legal education programs. 
During the 1978-79 Bar fiscal year, the 
section sponsored or cosponsored CLE 
programs in seven areas: bankruptcy 
law, securities law, antitrust law, 
commercial law, corporate counsel 
matters, law of international trade and 
federally funded real estate issues. In 
addition, the section planned to present 
a program on the new Federal 
Bankruptcy Code in May or June of this 
year and will also sponsor a program on 
patent, copyright and trade law for the 
general practitioner at the 1979 Florida 
Bar Convention. The specific 
committees of the section whose 
substantive law designation relates to 
the subject matter of each of the 
foregoing seminars actively 
participated in the production of the 
programs. 

Preparation of proposals to be 
considered by the Florida Legislature 
was another significant endeavor. 
Legislation to amend the Florida 
Uniform Commercial Code to 
incorporate the 1972 amendments to 
the Code in Florida was a product of 
efforts by the Uniform Commercial 
Code Committee. The Securities 
Committee, working closely with the 
Florida Division of Securities, has 
produced significant proposed 
revision of the Florida securities law. 
Each of these pieces of legislation was 
brought before the Board of Governors 
or its legislative committee. Each 
legislative matter will also be pursued 
by committee members through the 
legislative process. 

Attendance at committee hearings 
and other efforts to educate lobbyists 


and legislators about the legislation are 
in process or planned. In addition, the 
Corporations Committee has prepared 
a substantive report on proposed 
revisions to Chapters 607 and 613 of the 
Florida Statutes. This work will 
undergo further refinement and be 
presented to the Board of Governors or 
its legislative committee next year for 
introduction into the 1980 legislative 
session. The Antitrust Committee has in 
progress a review of the Florida 
antitrust statute with the intention of 
future legislative efforts. Along similar 
lines, the Securities Committee also 
participated closely with the Florida 
Division of Securities in connection 
with the production of rules and 
regulations relating to the Florida 
securities law adopted during the 1978 
legislative session. 

The Legislative Committee has taken 
responsibility for over-seeing that our 
legislative efforts are conducted in 
accordance with Bar legislative policy. 
In addition, that committee provided 
members of the section with a brief 
summary of new laws passed in the 
1978 legislative session which were of 
interest to our members. The summary 
was printed in the Corporation, 
Banking and Business Law Section 
Newsletter which returned this year 
after not having been printed for some 
time. The Legislative Committee is 
currently monitoring prefiled 
legislation and will coordinate all 
legislative matters of interest to the 
section. A summary of legislation of 
interest passed at the end of the 1979 
legislative session is again planned. 

The Publications Committee should 
produce at least five issues of the 
revitalized Corporation, Banking and 
Business Law Newsletter by June. This 
vehicle is intended to be produced ona 
short lead time basis so as to apprise 
members of the section of matters of 
important and current interest. Issues 
have been largely devoted to legislation 
and discussions of recent decisions or 
developments in various aspects of 
corporate practice. In addition, the 
Publications Committee has continued 
to provide regular contributions for 
inclusion in The Florida Bar Journal. 

Our Designation Plan Liaison 
Committee has maintained an alliance 
with Florida and national organizations 
concerned with designation, 
certification and specialization of law 
practice, including organizations 
concerned with lawyer advertising. 
Conclusions to date suggest that 
designation under The Florida Bar’s 
Designation Plan should continue, if 
deemed appropriate by the individual 
corporate practitioner, but that such 
designation does little, if anything, to 
assist the public in finding lawyers they 
need nor does it significantly improve 
the quality of legal services. The 
committee has recommended to the 
section Executive Council that 
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corporation, banking and_ business 
lawyers in the State of Florida not seek 
certification as specialists at this time. 
These conclusions are limited to 
practitioners in the corporate area and 
implies no comment or statement with 
respect to others. 

The Antitrust Committee has actively 
pursued a cooperative endeavor with a 
special task force of The Florida Bar 
considering possible antitrust exposure 
resulting from Bar activities. A task 
force report is anticipated some time in 
April 1979. The Antitrust Committee 
also assisted The Florida Bar in 
preparing responses to the request for 
comments on the proposed Federal 
Trade Commission questionnaire to be 
directed to all state bar associations. 
This committee has been authorized to 
continue to <cssist the Bar in connection 
with all such matters and funds have 
been allocated for the purpose. 

The Antitrust Committee is also 
monitoring a new program designed to 
produce for publication summaries of 
significant decisions rendered by the 
federal district courts in Florida. It is 
anticipated that this activity will 
commence by June. 

As this year closes, commitments 
have been obtained from nominees for 
next year’s Executive Council members 
and an even stronger performance by 
the section is anticipated. The year will 
conclude with a series of activities at the 
Bar convention in June. Our patent law 
program has been previously 
mentioned. The nationally prominent 
Securities and Exchange Commissioner 
Roberta Karmel will be the guest 
speaker for a joint luncheon of the 
Corporation, Banking and Business 
Law and Tax Sections. The year will 
have as its finale a cocktail party for the 
section with Ms. Karmel as our special 
guest. 


NATION 
Chairman 


Criminal Law Section 


One of the major goals and 
challenges of the Criminal Law Section 
is to assist The Florida Bar in the 
preparation and organization of quality 
educational programs which relate to 
the practice of criminal law and which 
are beneficial to the members of the Bar 
practicing in this area. This year, under 
the leadership of Education Chairman 
Gerald Bennett, I believe the section has 
met this challenge. 
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The section completed its last fiscal 
year by sponsoring a one-day 
educational program entitled “Death 
Cases” at the Diplomat Hotel on June 
14, 1978, an informative seminar, well 
attended by Bar members. 

The section began the new year by 
assisting in the presentation of a Public 
Defenders and _ Prosecutors Trial 
Advocacy Seminar, scheduled for one 
week at the College of Law of the 
University of Florida, September 8 - 15, 
1978. At least one assistant public 
defender and one assistant state 
attorney from each judicial circuit were 
present at this seminar. From the 
evaluations received from the 
attendees, it has to be one of the finest 
educational advocacy programs ever 
held in this state. In this regard, the 
section has committed itself to assist 
and promote similar seminars in the 
future. 

Next the Education Committee of 
the section cosponsored a CLE seminar 
entitled Special Problems in Criminal 
Law which was given in eight locations 
from November 9, 1978, in Tampa to 
December 14, 1978, in Sarasota. From 
all reports, this seminar was both 
informative and well attended by 
members of the Bar. In addition, the 
section is working jointly with CLE to 
schedule a dynamic seminar preceding 
The Florida Bar Convention in Disney 
World this June, entitled Criminal Trial 
Techniques and Ethical Considera- 
tions. 

This year, I personally urged the 
section to place renewed emphasis 
upon the issue of ethics as it relates to 
the practice of criminal law. Bruce 
Levy was appointed chairman of the 
Ethics Committee, and I am proud to 
say that Bruce and his committee 
accepted my challenge and made a 
concerted effort to both educate and 
make the members of the Bar and 
section who practice criminal law 
aware of some of the ethical obligations 
and problems which confront us. The 
educational seminar cosponsored with 
CLE entitled Special Problems in 
Criminal Law devoted a substantial 
portion of its program to various ethical 
problems and the CLE seminar in June 
at the annual convention will also be 
partially devoted to ethics in criminal 
law practice. In addition, the March 
issue of the Criminal Law Section 
Newsletter was dedicated and devoted 
to this effort. The Ethics Committee 
was also charged with drafting a 
proposed standard of ethics for 
criminal defense lawyers and 
prosecutors. At the time of this report 
the draft had not yet been presented to 
the Executive Council, but it is hoped 
that progress will be made in this regard 
before the conclusion of the fiscal year. 

A major goal for the section was to 
reduce its membership dues, if deemed 
advisable. After a complete report from 
the Budget Committee and treasurer 


and a thorough study by the Executive 
Council, the council voted unanimously 
to reduce the dues from $25 to $15 a 
year beginning in June 1979. I feel that 
this action will attract many more 
members to our section while at the 
same time permit us to continue to 
furnish the Bar with productive 
information and programs. The June 
issue of the newsletter will highlight the 
dues reduction and will be circulated to 
many groups in an effort to increase 
membership. Some of the groups 
included are: state and federal 
prosecuting attorneys and_ public 
defenders; members of the Attorney 
General’s staff; lawyers designating 
criminal law; and criminal law 
committees and sections of various 
local bar associations. The section has 
also created a committee headed by 
Chairman-elect Joe D’Alessandro to 
explore the possibility of a student 
division of the section. The 
recommendations of that committee 
have not yet been received. 

Although this has not been a year 
during which changes in the criminal 
rules are submitted to the Supreme 
Court, several rules are being revisited 
and studied at the request of the court 
by the Criminal Procedure Rules 
Committee under the direction of 
Chairman Ron Cacciatore. One of these 
is the speedy trial rule and another is the 
insanity rule. In addition, a proposed 
rule dealing with the disclosure of 
presentence investigation reports has 
been finalized and sent to the Rules 
Committee of The Florida Bar, so that 
the Board of Governors can pass upon it 
prior to forwarding to the Supreme 
Court. 

The Legislative Committee, under 
the able leadership of Meredith Cohen, 
has been very active in monitoring bills 
which have been introduced into the 
legislature and representatives of the 
section have also appeared before 
several legislative committees advising 
them of the section’s position on various 
proposed legislation. 

Another goal of the section was to 
explore the indiscriminate appointment 
of public defenders and to recommend 
improvements, if possible, in regard to 
the present appointment procedures. A 
special committee was appointed and 
chaired by Chief Assistant Public 
Defender Bill White of the Fourth 
Judicial Circuit. Hopefully a final 
report concerning this matter with the 
committee’s recommendations will be 
presented to the Executive Council 
before the end of this year. 


One of the goals of the section carried 
over from last year was to work for an 
amendment to the bylaws which would 
increase the number of members on the 
Executive Council and thereby increase 
participation by the entire 
membership. The proposed change 
would increase the membership on the 
Executive Council from 21 to 30 
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members. If approved by the 
Executive Council and the Board of 
Governors, it is entirely possible that 
this change could be voted on by the 
section membership at the annual 
meeting in June and take effect prior to 
the election of officers for the ensuing 
year. 

The Penal Systems Committee, 
under the direction of David 
Bludworth, has been one of the harder 
working committees of the section. 
This year it continued to study the 
complex problems of prison reform. 
After making a final report of its 
activities and recommendations to the 
Executive Council of the Criminal Law 
Section and President Floyd, the 
committee was formally abolished. The 
committee felt that The Florida Bar 
could be more effective in the area of 
prison reform if it consolidated our 
Penal Systems Committee with the 
existing Corrections Committee of The 
Florida Bar. In addition, the committee 
requested The Florida Bar to create a 
special select committee to deal with 
the complex problems of the penal 
institutions of our state. A detailed 
report of this committee is available 
from the secretary of the section. 

In addition, the Sentencing 
Committee of the section, under 
Chairman Bob Harper, has been 
monitoring the Supreme Court’s Select 
Committee on Sentencing which, 


among other responsibilities, was 
established to study the problem of 
disparity in sentencing. The Jury 
Instructions Committee, chaired by 
Judge Susan Black, has been 
monitoring the Supreme Court’s Select 
Committee on Jury Instructions, and 
the Certification Committee, chaired 
by Selig Goldin, has continued to 
wrestle with the problem of 
incompetency of criminal trial lawyers. 
The Executive Council has instructed 
that committee to develop a plan which 
would help to assure the competency 
of trial lawyers who practice criminal 
law. The section will continue to study 
this perplexing problem and proposed 
solutions. 

As chairman of the section, I feel we 
have accomplished many of our goals 
and, although there have been some 
frustrations and disappointments, the 
Criminal Law Section is truly proud of 
its accomplishments as it nears the end 
of only its third year of existence. 


Lous O. Frost, Jr. 


Chairman 


Economics and 
Management of Law 


Practice Section 


A year of growth would be the best 
way to sum up the work of our section 


during its second year of operation as a 
section. Membership has increased as 
have the services our section renders to 
the Bar. 

We again conducted our annual 
seminars in Tampa, concentrating on 
the economics of a law practice. 
Outstanding speakers, from all over the 
country, are lecturers. This year was no 
exception. Robert Wilkins, South 
Carolina, discussed a systems approach 
to will drafting and estate planning 
which we hope to adopt in Florida in 
the near future. Dr. Kline D. Strong, a 
frequent speaker at our seminars, 
evaluated word processing and data 
processing equipment. Our own Sam 
Smith of Miami Beach discussed 
relationship with clients. Robert Pope, 
St. Petersburg, went into the economics 
of advertising for the practice of law, 
and Rohan Kelley, West Palm Beach, 
introduced the long-awaited Florida 
probate system. These seminars serve a 
dual purpose since each speaker is 
videotaped. These tapes will allow us to 
disseminate the speeches to local bars 
and obtain a greater distribution and 
use. 

The Legal Assistants Committee has 
been one of our most active. At the 
beginning of the year, I challenged 
them to analyze the entire subject of use 
of legal assistants and to come up with 
proposals on such use to be presented to 
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the Board of Governors. They did a 
yeoman’s job of analyzing the various 
matters, ethical opinions, and making 
practical recommendations as to the use 
of legal assistants in the State of Florida. 
These recommendations are to be 
presented to the Board of Governors 
and hopefully will be adopted by the 
Board at the May meeting. If the 
recommendations are adopted, they 
will serve to clarify the use of legal 
assistants in the state and help expedite 
delivery of legal services by attorneys. 
The recommendations would also 
upgrade personnel in a law office. The 
committee has also been active in 
meeting with the various educators 
throughout the state in an exchange of 
ideas, books, and materials, so as to 
improve the education of legal 
assistants in our state. 

The long awaited “Florida Probate 
System,” a yeoman’s task prepared by 
Rohan Kelley of West Palm Beach, was 
introduced to the lawyers in the State of 
Florida. This system will allow law 
offices to expedite the delivery of estate 
services. It can easily be taught to even 
inexperienced personnel and_ will 
simplify a lawyer's efforts in the 
probating of estates. Credit must be 
given to the expertise, cooperation and 
help of the Real Property and Probate 
Section of the Florida Bar in the 
completion of this monumental work. 
Our section is hopeful that other 
sections of The Florida Bar will 
cooperate with us in the producing of 
legal systems for use by attorneys. With 
so many inroads being made into the 
practice of law, we must operate more 
efficiently to render more legal services 
expeditiously and at a cost the public 
can afford. 

Our section also published a 
newsletter for its members, containing 
timely tips and various forms that could 
be used by practitioners. We hope to 
expand this newsletter’s frequency in 
the future. 

It is unfortunate that most attorneys 
are so busy practicing law that they do 
not have or take the time for self- 
analysis. This could well prove to be our 
own downfall. With the constant 
inroads being made into our profession, 
we must be attuned to new ideas. We 
must realize that there are other 
efficient ways of delivering legal 
services. If we do not learn to deliver 
legal services at a price the public can 
afford, we may soon have very few 


legal services that we do deliver. I urge 
every member of The Florida Bar to 
become active in our own section for his 
own self-improvement. 


RoLanp Fox 
Chairman 


Environmental Law 
Section 


The Environmental Law Section has 
conducted two seminars so far this year. 
One dealt with the federal air emission 
and wastewater discharge permit 
systems, noise pollution, and economic 
assessments of environmental impacts. 
The second one focused on ocean and 
coastal law developments related to 
mining,oil exploration and spills, and 
coastal zone management. A third 
seminar is scheduled for June, and will 
address scientific and technical issues, 
as well as provide an update on Florida 
environmental legislation enacted 
during the 1979 session. 

The section has completed a revision 
of the practice manual entitled 
Environmental Regulation and 
Litigation in Florida, and continues 
publishing articles in the section column 
of The Florida Bar Journal. Two 
meetings of the Executive Council have 
been held, and a third meeting of the 
council, along with a section meeting, is 
scheduled for the Bar convention in 
June. 


Jm™ BrinDELL 
Chairman 


Family Law Section 


Because so much family law is a 
creature of statute, the Family Law 
Section has directed its energies for the 
past year to new legislation. 

The Legislative Committee under the 


fine chairmanship of David Levin met 
in conjunction with the Executive 
Council in a meeting open to all 
members of the section and passed on 
six proposals to the Board of Governors. 
For the first time in recent memory, the 
Board of Governors has approved 
section support of legislation. Those 
recommendations which met approval 
were a new parentage act, a bill to allow 
a nonresident to sue a Florida resident 
for divorce in the state; a bill allowing 
the trial court to consider an order of 
joint custody in accordance with the 
best interests of the child; and a bill 
adding damages incurred by a party by 
an intentional infliction of physical 
injury by the other party as a factor to 
be considered in an award of alimony. 
Rejected by the Board were proposals 
for the reinstatement of common-law 
marriage and repeal of interspousal 
immunity. 

The section continued actively in the 
field of continuing legal education. 


Under the efficient chairmanship of 
Melvyn Frumkes, the section 
cosponsored with the Bar a program on 
the financial aspects of dissolution held 
in the fall. At the June convention, we 
will be privileged to hear Steven 
Adams, editor of the California Law 
Reporter, discuss To Marry or to 
Marvinize. 

William G. Hedman did his usual 
superb job in editing the Family Law 
Newsletter which was published three 
times this year. The newsletter 
summarizes cases in Florida and other 
jurisdictions and provides an 
opportunity for practitioners to 
contribute unreported cases which may 
be of interest to others. 

The newsletter was used this year to 
take a survey of the rule relating to 
financial affidavits. Response was 
excellent and will be used to formulate 
proposals to the Civil Procedures Rules 
Committee. 

The Specialization Committee under 
the reliable chairmanship of James P. 
O’F larity has prepared a specialization 
plan which has received preliminary 
approval and only awaits final action by 
the Board. 

This year has seen a gain in 
membership and participation in the 
section activities which will no doubt 
continue under the fine leadership of 
Leon Whitehurst, chairman-elect. 


ELEANOR SCHOCKETT 
Chairman 


Local Government Law 
Section 


The programs and goals of the Local 
Government Law Section for 1978-79 
have been to present three seminars on 
topics essential to the practice of local 
government law in Florida; to publish a 
newsletter which provides information 


‘on the activities of the section and 


topics of substantive law of interest to 
its members; to increase membership in 
the section; to publish a handbook on 
local government law in Florida; to 
present a luncheon speaker at the 
annual Bar convention; and to present 
various awards for service and 
achievements in the field of local 
government law. Through the efforts of 
the section’s officers, executive council 
and members, we were able to 
accomplish those objectives. 
Seminars: The section presented 
three seminars in cooperation with CLE 
and other organizations. On September 
27, 1978, the section held a seminar on 
Comprehensive Planning, Zoning and 
Land Use Regulation under the 
cochairmanship of Allan Milledge and 
Earl G. Gallop in Ft. Lauderdale. On 
November 17 and 18, 1978, the section 
held a Fourth Annual Public 
Employment Labor Relations Forum in 
Tampa under the cochairmanship of 
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John-Edward Alley and Sidney 
Matthew. That seminar was held in 
cooperation with CLE and the Labor 
Relations Committee of The Florida 
Bar. 

The Second Annual Seminar on Local 
Government Law in Florida was held at 
Stetson Law School on February 8 and 
9, 1979. 

A seminar steering committee 
chaired by the section’s chairman-elect 
is formulating the general subjects and 
topics for the 1979-80 seminars. The 
plan includes continuation of the annual 
seminars on Local Government Law in 
Florida, Public Employment Labor 
Relations Forum and a third seminar in 
the fall of 1979 on topics of current 
importance. 

Handbook on Local Government 
Law in Florida: The Executive Council 
has authorized Professor Thomas C. 
Marks, Jr., of Stetson Law School, a 
member of the executive council and 
chairman of the committee on the 
section’s handbook to proceed to have 
that book published in loose-leaf binder 
form. Articles are being edited from the 
presentations of the speakers at the 
section’s two annual seminars. It is 
hoped that the project will be 
completed by the fall of 1979. 

Newsletters: A section newsletter on 
the organization, goals and activities of 
the section was published in 
November, 1978. A second newsletter 
on substantive law is planned before the 
end of the current fiscal year. 

Luncheon at the June 1979 annual 
convention: J. Hyatt Brown, Speaker of 
the Florida House of Representatives, 
will be the luncheon speaker at the 
section’s June 15 annual meeting to be 
held at the Contemporary Hotel, 
Disney World. Following the luncheon, 
the section will hold an executive 
council meeting and the section’s 
annual meeting. 

Section Membership: Section 
membership continues to increase. The 
present membership exceeds 500 
although only a small percentage of the 
attorneys authorized to practice in 
Florida are involved in the practice of 
local government law. The section 
provides an essential forum for the 
education of those attorneys involved in 
local government law; therefore, 
interest in the section activities and 
membership continues to be strong. 

Section awards: The 1979 recipient of 
the Ralph A. Marsicano Local 
Government Law Section Award will 
receive that award at the June 15, 1979, 
annual section meeting. At the same 
time the section will present awards for 
law students excelling in courses in local 
government law. 

Standing Executive Council policies: 
The Executive Council provided 
“standing executive council policies” in 
the form of annotations to the section’s 
bylaws for the purpose of assuring 
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greater continuity from year-to-year in 
the section’s organization and activities. 

Conclusion: The Local Government 
Law Section has had a successful year 
because of the contribution of time and 
efforts of many persons including: 
Chairman-elect Robert L. Nabors; 
Secretary-treasurer David Cardwell; 
chairmen for seminars, Allan Milledge, 
Earl Gallop, Robert L. Nabors, John- 
Edward Alley and Sidney Matthew; 
members of the executive council; and 
seminar steering committees and 
seminar participants. 

The chairman-elect is well under way 
in organizing the section for the coming 
year, and all indications are that the 
section will continue to grow and 
prosper under his strong leadership. 

On behalf of those who have derived 
real benefits from belonging to the 
Local Government Law Section and 
participating in its activities, I wish to 
thank those persons who contributed to 
the success of the section for the year 
1978-79. 


J. H. Roserts, Jr. 
Chairman 


Real Property, Probate 
and Trust Law Section 


The Membership Drive Committee 
recently mailed letters to the Bar 
members designated in real property or 
estate planning not already members of 
the Real Property and Probate Section 
of the Bar and invited them to join. 
Section membership is approximately 
4,000. 

Two new committees have been 


. named under the probate and trust law 


division of the section: Living Will 
Committee with Carl L. Campbell, 
chairman, and Trust Accounting 
Committee with James G. Larche, Jr., 
chairman. The first committee will 
consider if legislation should be 
proposed to promote use of the living 
will, while the second group will 
consider trust accounting for tangible 
personal property and the authority of 
attorneys as legal representatives to 
distribute such personal property in 
connection with Disciplinary Rule 9- 
102 (B) and section 5 (c) of Article XI. 

In other committee activity, the 
Fiduciary Accounting Committee is 
studying development of fiduciary 
accounting forms which comply with 
the new income and principal act. The 
Construction Law Committee has been 
studying a proposed revisors bill 
proposed by the Florida Homebuilders 
Association. The committee will 
contact CSA and the Florida League of 
Cities in connection with having 
Section 255.05, F.S., amended to 
reinsert a definite amount for payment 
bond. 

The Land Trust Committee has 


appointed three subcommittees to 
cover all areas in need of attention: (1) 
seminar subcommittee for November 
1979 CLE/section course presentation; 
(2) forms subcommittee to review 
forms used in a typical land trust 
transaction; (3) legislation subcom- 
mittee to consider proposed legislation 
on land trusts. 

April seminars were given by the 
Landlord and Tenant Committee and 
Liaison with Land Surveyors 
Committee. This last committee has 
been working diligently with surveyors 
to minimize problems arising between 
attorneys and surveyors. This 
committee is also collecting materials 
for future study on problems that 
involve lakes, rivers and streams. 

The Liaison with Real Estate Brokers 
Committee has also worked with the 
Florida Association of Realtors and has 
had approved the FHA-VA 
condominium and roof clause as a 
separate contract to be used with the 
Bar approved contract for sale and 
purchase form. 

The Probate and Guardianship 
Forms Committee has recently revised 
13 probate forms. The committee is in 
the process of accepting bids for 
printing the forms. 

The Probate Law Committee has 
been monitoring legislative and case 
law development relating to 
substantive probate law. It has also 
been planning for possible CLE 
seminars in this field of law and 
coordinating with the Joint Probate and 
Guardianship Rules Committee for 
possible changes needed in the probate 
statutes. This committee is also 
responsible for drafting suggested 
legislation for correcting and 
improving the Florida Probate Code 
and related statutes. 

The Advertising Guidelines 
Committee recently advised the 
Executive Council that no action should 
be taken by the section until the 
Supreme Court of Florida rules on the 
Bar’s proposed advertising guidelines. 
Committee consensus was that the 
committee should study feasibility of 
filing the proposed guidelines for 
representing buyers or sellers with the 
Supreme Court. 

The Marketable Record Title Act 
Committee recently filed a 
memorandum supporting the petition 
filed in the district court to certify the 
question to the Supreme Court on 
whether a will devising all real estate 
without specific mention of any 
property or legal description can be a 
title transaction and serve as a root of 
title. 

The Uniform Land Transaction 
Committee has contacted Clerk of the 
Sixth Circuit Harold Mullendore with 
the suggestion that he pursue with the 
Uniform Commission on State Laws 


381 


THE SECTIONS 


the project of the National Association 
of County Clerks for uniformity in 
recording requirements. The 
committee will continue to monitor the 
Act’s progress elsewhere. 

The section mailed two newsletters 
to its membership—one in January and 
another in February. 

In cosponsorship with the Bar’s 
continuing legal education program, 
the section has held six seminars. Paid 
registrations are as follows: 
Condominium Seminar-706; Mechanics 
Lien Seminar-889; Guardianship Sem- 
inar-747; Trusts and Trustee Seminar- 
884; Commercial Leasing-286 (two 
locations); and Coastal Boundaries- 
150. 


Cuar.es E. EARLY 
Chairman 


Tax Section 


The Tax Section had an outstanding 
year in both its educational activities 
and its organizational activities 
preparing for the tremendous task 
ahead. 

One of the principal objects of the 
Tax Section this year was to reorganize 
itself on a functional basis in order to 
provide sufficient control over its 
educational and other responsibilities. 
This was accomplished, and revised 
bylaws were approved by the Board of 
Governors. 

The Tax Section divided itself into 
divisions based upon functions. Each 
division chairman was appointed as an 
executive officer and a member of the 
Executive Committee of the Tax 
Section. This reorganization was 
designed to permit control of the 
various functions and to permit wide 
participation in the operation of the Tax 
Section. 

In addition, the Tax Section has 
organized and planned its first annual 
meeting. The First Annual Meeting and 
Institute will be held on May 4 and 5 at 
the Dutch Inn Resort at Lake Buena 
Vista. An outstanding program has 
been planned in addition to business 
meetings. 

Although traditionally the Tax 
Section has changed its reins in July and 
intends to continue to do so, it is felt, 
because of the educational objectives of 
the Tax Section, that the annual meeting 
would be used as a springboard for the 
chairman-elect to commence to outline 


his programs for the ensuing year so 
that there would be no delay in reaching 
his objectives. 


RicHarp O. JAcoss 
Chairman 


Young Lawyers Section 


The past year has been a year of 
change, reform and innovation in the 
legal profession of Florida. Therefore, 
it has been a year of exciting challenges 
for a Young Lawyers Section that has 
been involved in the key issues facing 
the Bar and the public it serves. 

The section, through the hard work 
and dedication of many of its young 
lawyers, has created and undertaken 
many “first time ever” projects, actively 
participating in major areas of reform 
and renewal in the state’s legal picture. 

The section set goals for itself this 
year in serving the Bar and in serving 
the public. In ten major areas, 
committee chairmen have taken the 
lead in the most active year the Young 
Lawyers Section has ever had. 

In serving the Bar, young lawyers 
continue to be innovative. For the first 
time in Bar history, a committee has 
been staffed by YLS to concentrate on 
the relationship between young lawyers 
and judges. A key aim of the YLS 
Judiciary Committee, headed by Larry 
Watson of Orlando, has been to 
demonstrate to the judiciary that young 
lawyers are concerned and want to 
become involved with resolving their 
professional problems and improving 
the overall judicial product in Florida. 
One adventuresome project of the 
Judiciary Committee was the 
introduction of two encounter sessions, 
“May I Approach the Bench” held at the 
circuit judges’ conference, and 
“Counsellor, Approach the Bench” held 
at the YLS convention. In these sessions, 
lawyers, and in tur circuit judges, 
discussed problems each group has had 
in dealing with the other. Response to 
both programs was excellent. Perhaps 
one of the most important functions of 
this new committee has been 
marshalling support for passage of the 
judicial compensation bill in this year’s 
Florida Legislature. The foundation has 
been laid for a judicial clerkship 
program, involving the Conference of 
Circuit Judges of Florida, Florida’s law 
schools, and the Young Lawyers 
Section. Senior law students, earning 
credits, would serve circuit judges as 
research clerks and administrative 
aides. 

Another first for the section was the 
Board’s decision, for the first time in 
YLS history, to work as a section for key 
pieces of legislation affecting the legal 
profession. Legislators have continued 
to respond to the three-year-old 
grassroots program, in which 
lawmakers can call on lawyers in their 


hometown area for assistance in bill 
drafting. Circuit coordinators were 
appointed this year to ensure that each 
legislative district would have young 
lawyers available to help when needed, 
in one of the YLS’s main projects to 
serve the public interest. 

The YLS president, as well as its 
president-elect, Timothy Johnson of 
Clearwater, who also chaired the 
Advertising, Designation and 
Specialization Committee, argued 
before the Supreme Court in October 
on behalf of the interests of the young 
lawyers in Florida in the court's 
consideration of the proposed Florida 
certification plan. They argued against 
the so-called “grandfather provision,” 
supporting all other parts of the plan. 
No decision had been rendered as of 
this writing. 

In order to recognize local young 
lawyers’ organizations, another new 
program was established. Under the 
direction of Awards and Achievement 
Chairman Bill Sizemore of Tampa, a 
committee set up criteria and 
established awards for the best locally- 
organized, law-related projects. 

An important part of the section’s 
1978-79 year has been its service to 
beginning lawyers, aimed at making 
smoother the transition from law school 
to practice. The Legal Education 
Committee, headed by Lee Willis of 
Tallahassee and Larry Matthews of 
Orlando, involved hundreds of 
beginning lawyers in its Bridge-the-Gap 
Seminars held in five major Florida 
cities. This year for the first time, the 
Judiciary and Education Committees 
worked together to include circuit 
judges in the seminar speakers. A new 
service this year was the offering of 
separate seminars on Discovery, 
organized by Michael Huey of 
Tallahassee. 

Another help for new lawyers, and 
another YLS first, a Legal Ethics 
Handbook, should be published in June 
and will contain answers to some 
practical questions not specifically 
answered in the more formal opinions 
and rulings of the Bar’s Professional 
Ethics Committee. Bruce Weihe of Fort 
Lauderdale is heading the project. 


The Law School Liaison Committee, 
chaired by Judge Steve Masterson of St. 
Petersburg, organized the YLS’s 
sponsorship and hosting, for the first 
time ever, of the Southeast Regional 
Moot Court Competition at Stetson 
University in November. 

The YLS has sponsored the annual 
statewide moot court competition for 
the past 18 years. This year and 
hereafter, the competition will be 
known as the Robert Orseck Memorial 
Moot Court Competition. Robert 
Orseck a highly-respected and well- 
loved Miami lawyer, met an untimely 
death last August while attempting to 
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save the lives of others caught in a 
dangerous undertow. Friends of Robert 
Orseck organized a trust fund in his 
name for purchasing awards to be given 
from now on in this memorial 
competition. This year’s moot court 
chairman, who has coordinated the 
competition and the renaming of it, is 
Bill Chanfrau of Daytona Beach. 

Educating the young lawyer, 
working with the legislature, and 
working for judicial reforms, all bring 
benefits to the public as well as to the 
Bar, but the section has created two 
programs to serve the public in special 
ways. 

Following the lead of young lawyers 
in Dade County, the YLS placed young 
lawyers in legal information centers in 
shopping malls all over the state on Law 
Day, May 1. In this unique program, 
carried out on a statewide basis for the 
first time ever, lawyers manning 
information centers did not give legal 
advice, but analyzed whether problems 
were indeed legal-related, and directed 
inquirers to the proper agency or type 
of attorney to handle their problems. 
Bruce Harper of Miami chaired the 
Law Day program. 

The section became involved in the 
constitutional amendment process by 
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providing a speakers bureau. Local or 
statewide organizations could contact 
YLS representatives to schedule 
lawyers who volunteered their time to 
speak. The speakers explained the 
proposed articles of amendment, 
without taking any positions pro or con. 
Young lawyers throughout Florida 
spoke to organizations of a total 
audience size of 5,074 in this public 
education program, chaired by Tim 
Johnson of Clearwater. Eighty-nine 
attorneys participated in 109 speaking 
engagements; 23 in TV programs; and 
22 in radio programs. 

The biggest attendance ever at 
banquets, lunches and other programs 
highlighted the Seventh Annual Young 
Lawyers Convention at the Hyatt 
House near Kissimmee. Under the 
chairmanship of Ken Connor of Lake 
Wales, the convention offered a 
complete weekend of activity at 
modest cost. The traditional general 
practice and trial practice seminars 
drew registrants, who did not come in 
record numbers, but who stayed to fill 
each convention event to capacity and 
to hear and mingle with the likes of 
President Carter’s political strategist 
Hamilton Jordan, Garo Yepremian, 
David Horowitz, and Gloria Loring. 
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The tennis tournament and the first 
“great ambulance chase,” a 5,000 meter 
fun run, provided a showcase for the 


athletes. This year, support and 
sponsorship by several firms made it 
possible to offer the luncheons and 
banquets at no charge. A_ social 
highlight of the convention was the 
Saturday night Star Wars disco, with 
Darth Vader and the Sand People 
making appearances. 

At The Florida Bar Convention at 
Disney World, with the leadership of 
Michael McNerney of Fort Lauderdale, 
the YLS will coordinate with the 
Criminal Law Section to present Irving 
Younger, nationally renowned trial 
lawyer and lecturer on trial practice. 
The section will also present its annual 
YLS dance. 

The 1978-79 year has been a full and 
exciting one for the YLS and its board 
and officers. As the general Bar looks to 
young lawyers for input and 
participation in more and more of its 
concerns, Florida’s Young Lawyers 
Section stands ready to learn and grow 
in order to meet that challenge 
responsibly and enthusiastically. 


JoHN Frost 
Chairman 
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Compiling title evidence can be a 
complex task! Back in the thirties, a 
title report was required by the federal 
government’s Reconstruction Finance 
Corporation before approval of a loan. 
One loan applicant, New Orleans 
Attorney N. R. Howard, had supplied 
title information dating back to 1803, 
but R.F.C. then asked, “Who owned the 
land before that?” Howard replied, 

“| note you wish titles to extend further 
than | have presented. | was unaware 
that any educated person did not know 
that Louisiana was purchased from 
France in 1803. France acquired title by 
conquest from Spain, who acquired it 
by right of discovery in 1492 by a 
Genoese sailor named Columbus, who 
had been granted the privilege of 
seeking a new route to India by the 
Spanish Queen, Isabella. The Queen, 
being a pious woman and careful about 
titles (almost as careful, | might say, as 
the R.F.C.), took the precaution of 
securing the Pope’s blessing on the 
voyage before she financed Columbus. 
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By Richard M. Leisner 


Significant revisions to Florida’s 
securities law, Chapter 517, went 
into effect on November 1, 1978.! 
The revisions included changes in 
the provisions exempting certain 
transactions from the registration 
requirements of the chapter. The 
most frequently relied upon issuer’s 
exemption, the private placement 
exemption set forth in §517.061(11), 
has proved to be far more 
troublesome in practical 
application than might first have 
been anticipated. 

Indeed, substantial revisions to 
this exemption intended to cure 
many of the problems to be 
discussed in this article are 
currently pending before the 
legislature.2 Unless and until 
amendments are passed into law, 
practitioners are forced to deal with 
the statute as it exists today. 

It is the author’s belief that 
thousands of transactions have been 
effected in violation of new 
requirements of Chapter 517. The 
applicable statute of limitations will 
allow disgruntled purchasers at 
least two years, and possibly as 
many as five, in which to 
commence an action for rescission. 
Thus, despite the possible short life 
of §517.061(11) as it exists today, the 
statute nevertheless may be the 
creator of thousands of securities 
time bombs. For this reason, the 
purpose of this article is not so much 
to review the mechanics by whicha 
successful private offering may be 
accomplished. Instead, this article 
will point out pitfalls or traps in the 
statute and related rules. 

The general command of 
Chapter 517 is that every 
transaction in securities must either 
be registered or qualify for an 
applicable exemption from such 
registration requirements.’ This 
requirement is unchanged by the 
recent revisions to the chapter. 
Failure of a transaction to qualify 
for an exemption will give the 
purchaser of the securities the right, 
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at the purchaser’s option, to 
demand the return of his purchase 
price with interest and, if litigation 
is required, attorneys’ fees.‘ This 
rescission remedy may be invoked 
not only against the issuer but also 
against its officers, directors and 
any broker or other person 
personally involved in the sale.5 

Attorneys generally not 
considering themselves expert in 
the securities laws frequently 
engage in as initial incorporations of 
closely held businesses or “small” 
corporate financings without 
paying careful attention to the 
requirements of Chapter 517. 
Undoubtedly, the thought process 
works along these lines: “This is 
such a simple deal, it must be 
exempt.” In many cases under old 
Chapter 517, the issuer private 
exemptions were practically self- 
executing. If the transaction 
actually were a “simple deal,” it 
probably would qualify for an 
exemption without the attorney or 
his client having to do anything 
more than observe the corporate 
formalities. All this ended on 
November 1, 1978. Chapter 517 no 
longer has a self-executing issuer 
private placement. Attorneys who 
assist in the issuance of securities 
without careful attention to the 
requirements of §517.061(11) act at 
their clients’ peril — and their own 
as well. 


General Requirements Under 
§517.061(11) 


Section 517.061(11) exempts 
issuer transactions from the general 
registration requirement of the 
chapter, provided a number of 
conditions are satisfied. The 
elements of a §517.061(11) 
transaction may generally 
summarized, as follows: 

1. Sales may be made to no 
more than 35 purchasers in Florida 
within any consecutive 12-month 
period. 

2. If more than five purchasers 


corporation, 
honking & 
business law 


are involved, an offering circular 
providing for full and fair 
disclosure of all material 
information must be given to each 
purchaser in advance of the sale. 

3. No general solicitation or 
advertising is permitted. 

4. Commissions may be paid 
only to brokers registered under 
Chapter 517. 

5. If subscriptions are sought or 
obtained from more than five 
persons, an escrow agreement 
meeting certain requirements must 
be used. 

6. The certificates representing 
the securities sold must bear an 
appropriate restrictive legend. 

7. The purchaser has the right 
(which must be stated in writing in 
any offering circular) to rescind the 
purchase of securities made 
pursuant to the section for a period 
of three days after the sale. 

Some of the requirements appear 
to be absolutely objective. For 
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example, there would appear to be 
no ambiguity in the requirement to 
offer the three-day right of 
rescission or in fixing the maximum 
number of purchasers at 35. 
However, in actual practice, 
virtually every one of the criteria 
required to be saiisfied is more 
complicated in practice than would 
appear at first blush. At least two of 
the difficult areas, integration with 
other exempt transactions and the 
prohibition against payment of 
compensation or commission to 
unlicensed brokers, existed under 
old Chapter 517.8 However, a 
number of the exemption 
requirements introduced in 
November 1978 present entirely 
new problems. Only those new 
criteria which present the most 
difficulty will be discussed below. 


Focus of Inquiry—“In the State” 


The introductory language to 
subsection (a) states that the 
exemption is to apply to issuer 
transactions where sales are made 
to not more than 35 persons “in the 
state.” Thus, the ambiguity under 
old Chapter 517 as to whether 
purchasers or offerees outside 
Florida were to be counted appears 
to be cleared up in the new statute. 
However, other provisions of 
§$517.061(11), notably those relating 
to the requirements for a written 
offering circular and the use of an 
escrow agreement, are dependent 
upon the involvement of six or more 


purchasers. These provisions do not 
indicate whether purchasers in 
Florida are the only ones to be 
counted or whether purchasers 
anywhere in the world are to be 
counted. 

It might be suggested that the 
statute’s silence in the offering 
circular and escrow agreement 
counting provisions means that 
purchasers outside Florida as well 
as those within Florida are to be 
counted. On the other hand, the 
offering circular provisions are 
included as a part of subsection (a) 
in which the “in this state” language 
appears. 

Rule 3E-5.07, which generally 
deals with the prohibitions against 
advertising, may be of some 
assistance. The rule specifically 
indicates that the prohibitions 
apply only to activities undertaken 
in Florida. By way of analogy, it can 
be argued that the Division of 
Securities intends all the counting 
provisions to be focused strictly on 
Florida purchasers. Represen- 
tatives of the Division have 
indicated their agreement with such 
an analysis. However, until such 
time as the language of the statute 
itself is more clearly drafted, or 
interpreted by rule or litigation, the 
existing ambiguity will leave open 
an avenue of attack for disgruntled 
purchasers attempting to show 
noncompliance with the require- 
ments of §517.061(11). 

For example, suppose an 


otherwise exempt transaction is 
concluded with sales to four Florida 
purchasers and four purchasers 
outside the state and that no 
offering circular was prepared. A 
disgruntled purchaser might 
successfully argue to a court that the 


requirements of §517.061(11)(a)(1) 
regarding written offering circulars 
were not satisfied because eight 
purchasers were involved. 

Other difficulties arise not 
because of ambiguities in the 
statute but because of practical 
problems in applying the statutory 
requirements to the real world. 


Computing the 12-Month Period 


Because the exemption is keyed 
to transactions taking place “in any 
consecutive 12-month period,” 
transactions accomplished today in 
compliance with all of the 
requirements of the private 
placement exemption might be 
jeopardized by events occurring in 
the future. An issuer and its counsel 
cannot know what might happen in 
the future that would affect the 
availability of the exemption 
insofar as it concerns the transaction 


made today. 
For example, suppose an 
otherwise exempt §517.061(11) 


transaction is made today to 25 
purchasers where there have been 
no prior sales activities in the 
preceding 12 months. The issuer 
private offering exemption clearly 
appears to be satisfied. However, 
the exemption claimed for 
transactions taking place today 
might nevertheless be upset by 
activities taking place in the next 
succeeding 12 months. Such a result 
would obtain if more than 10 
additional purchasers were 
involved. Arguably, each and every 
sale involved within the 12-month 
period would be subject to the 
purchaser’s right of rescission—not 
just the 10 additional sales. 

Rule 3E-5.04(1) explains the 
operation of the sliding 12-month 
period in possibly deceptive terms. 
The rule states simply that an issuer 
is required to “look behind” a sale to 
the immediately preceding 365-day 
period to compute the maximum 
number of purchasers. 

This approach appears similar in 
substance to that employed by Rule 
240 promulgated under the 
Securities Act of 1933.9 However, 
unlike Rule 240,.Rule 3E-5.04(1) 
does not go on to say what happens 
to an exemption if transactions take 
place after the date of a sale which 
result in an increase of purchasers 
above the permissible limitation. 
By way of contrast, the specific 
language of an explanatory note in 
Rule 240 provides that defects 
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resulting from improper sales 
occurring after the date of an 
otherwise exempt transaction do 
not adversely affect the exemption 
for the previous transaction.!° 


Any suggestion that a similar 
reading for subsection (a) is 
intended or permitted by Rule 
3E-5.04(1) ignores the plain 
language of the statute. Like it or 
not, §517.061(11) clearly requires 
the use of a sliding consecutive 12- 
month period. 


The sliding 12-month period can 
be particularly troublesome in view 
of the automatic integration 
requirement of §517.061(11)(d). 
Subsection (d) provides that 
transactions made in reliance on 
most other exemptions under 
§517.061 are to be counted in 
computing the permissible number 
of purchasers in a_ particular 
offering for which exemption is 
claimed under the private 
placement rule.!! 


The Division of Securities has 
promulgated a rule which attempts 
to blunt the impact of the automatic 
integration requirements of 
subsection (d) by providing that 
integration is to be effected only 
when the transactions in question 
constitute a “single offering.”!? To 
determine whether a single offering 
is involved, the rule refers to the 
five subjective standards well 
recognized under the federal 
securities laws.!°> While admirable 
in intent, the Division’s rule might 
be broader than the statute under 
which it is promulgated and, 
therefore, invalid. After all, the 
Florida private offering exemption 
does not focus on_ transactions 
constituting an “offering” as do 
some federal securities law 
exemptions; rather, §517.061(11) 
focuses on transactions in general 
effected by an issuer.!4 


Counting the Purchasers 


Determining just which investors 
are to be counted as “purchasers” 
under the private offerings 
exemption is of crucial importance 
— not only for determining 
whether the maximum 35- 
purchaser limitation is reached but 
also for determining whether the 
requirements for use of written 
offering documents or an escrow 
agreement will come into play. 

Section 517.061(11)(b)  speci- 
fically provides that any purchaser 
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making a bona fide investment of 
$100,000 or more may be excluded 
counting in 35 purchasers. It is not 
clear whether this exclusion is also 
applicable to the computation of 
the number of purchasers for 
purposes of the written offering 
circular and escrow agreement 
requirements. 

Moreover, the existence of a 
specific statutory exclusion from 
the purchaser computation calls 
into question the viability of rules 
under which the Division of 
Securities has attempted to exclude 
others from the computation 
definition of “purchaser.” In 
pertinent part, Rule 3E-5.04(2) 
excludes a spouse of a purchaser or 
a relative of a spouse of a purchaser, 
living in the same home as the 
purchaser. Also excluded are 
certain artificial entities, such as 
trusts, corporations and the like, all 
of the beneficial ownership interest 
of which is owned by the purchaser 
and his spouse and their relatives 
who live in the same home with 
them. Purchases by the issuer or any 
promoter of an issuer or any general 
partner of a partnership are also 
excluded.5 

In certain respects, these 
computation exclusions parallel 
provisions of Rule 146 under the 
Securities Act of 1933, although the 
promoter and_ general partner 
exclusions appear to be more liberal 
than the federal rule. 

The consequences of relying 
upon the exclusionary rules to 
compute purchasers may be 
disastrous. Suppose the exclusionary 
rules result in five or fewer 
purchasers and a decision is made 
that an offering circular or an 
escrow agreement is not required. 
Should the exclusionary rules later 
on to be questioned or overturned, 
it will then be too late to go back 
and “patch up” the defective 
transaction. At that time, the right 
of rescission will be staring the 
issuer and its affiliates square in the 
face. 

Practitioners who choose to 
ignore the exclusionary provisions 
of the Division’s rules may be 
asking their clients to incur 
significant and possibly unneces- 
sary additional expenses in the 
preparation of offering documents 
or escrow agreements. Until such 
time as there is definitive case law 
as to the validity of the exclusionary 
rules, the practitioner may be left 


with a dilemma that has no happy 
solution. At the very least, clients 
are entitled to know about the 
availability of the exclusionary rules 
and the consequences that may 
result if the computation of 
purchasers permitted by the rules is 
invalidated in the future.'® 


The Written Offering Circular 


The command to produce a 
written offering circular meeting 
specified requirements if more than 
five purchasers are involved is 
absolutely clear, even if the specific 
procedure for computing the five 
purchasers is not. However, the 
ramifications of this requirement 
may have been lost on many 
practitioners. 

The statute means what it says — 
if six purchasers are involved and 
no written offering circular is used, 
as a matter of law, the trarsaction 
cannot qualify for an exemption. As 
a result, for example, a routine 
corporate organization involving 
six unrelated individuals cannot 
qualify for the §517.061(11) 
exemption without the production 
of an offering circular meeting the 
statutory standards. Merely 
granting access to information will 
not suffice. 

Subsection (a)(1) directs that the 
offering circular must provide for 
“full and fair disclosure, as 
prescribed by the rules of the 
department, of all material 
information. . . ” regarding the 
offering. The Division of Securities 
has carried out its responsibilities 
under this directive in the issuance 
of Rule 3E-5.05. Given the statutory 
authorization to prescribe specific 
disclosures with respect to “all 
material information,” it is clear 
that the Division has a broad grant 
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of authority. Careful attention 
should be given to the specific 
disclosure items called for in the 
rule. Without regard to separate 
antifraud violations, each of the 
disclosure topics in the rule should 
be dealt with in any written offering 
document. Failing to do so would 
put the exemption at peril or at least 
give rise to a prima facie argument 
of noncompliance with the 
statutory exemption. 

Prior to the adoption of 
§517.061(11) and the written 
offering circular requirement, the 
issuer private offering exemptions 
under old Chapter 517 were set 
forth in §517.06(19) and 
§517.06(11). Section 517.06(10) 
provided an exemption for certain 
preorganization subscriptions and 
imposed no disclosure require- 
ments at all as a prerequisite to 
securing an exemption. The post- 
organization exemption provided 
by §517.06(11) did contain a 


requirement to “furnish adequate | 


information concerning the true 
financial condition of the issuer, its 
business operation and the use of 
proceeds.” The exemption did not 
depend on the preparation of 
written disclosures; and, competent 
counsel could assist their clients in 
discharging this responsibility in 
several different ways. The 
attorney could simply notify the 
client of its disclosure obligations 
under the statute and just hope for 
the best. Alternatively, counsel 
might discuss with his client the 
type of documents or disclosures 
that would satisfy the post- 
organization exemption. 

Now that the statute and rules 
require specified types of 
disclosure, attorneys may find 
themselves more frequently and 
deeply involved in the process of 
preparing formal written 


documents. This involvement may 
expose attorneys whether they 
realize it or not to charges that they 
participated in the preparation of 
defective offering documents — 
documents that possibly violate 
either the antifraud or exemptive 
provisions. 

Thus, the defective transaction 
offers a dual exposure for the 
attorney — possible malpractice 
claims and possible exposure as a 
primary defendant in a rescission or 
antifraud action. This exposure is 
nothing particularly new to 
attorneys whose practice has long 
consisted of a significant amount of 
securities business. However, for 
general business law practitioners, 
such a development may be 
startling indeed. 

The standards established for 
meeting the full and fair disclosure 
requirements have been bifurcated 
in Rule 3E-5.05 and, significantly, 
less disclosure is called for in 
offerings for less than $500,000 than 
in offerings for more than $500,000. 
However, there is no statutory 
authorization for determining that 
full and fair disclosures for 
offerings of less than $500,000 
somehow requires a lower level of 
disclosure than do offerings in 
excess of that amount. In fact, as 
noted earlier, the statutory directive 
speaks in terms of “all material 
information.” 

Moreover, counsel must consider 
whether the federal and Florida 
antifraud rules will permit a lower 
level of disclosure for smaller 
offerings. If a fact is material, it 
would seem to be material 
regardless of the total proceeds 
attempted to be raised in a 
particular offering. While strict 
adherence to the disclosure 
requirements established by the 
Division may succeed in securing 
an exemption from the registration 
requirements of Chapter 517, the 
antifraud rules may nevertheless be 
violated. Indeed, Rule 3E-5.05(2) 
makes it clear that making the 
required disclosures is no assurance 
that the antifraud rules of the 
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federal and Florida securities laws 
will have been satisfied. 


“Subscriptions” and Escrow 
Agreements 


The requirement to have-an 
escrow agreement where more than 
five “subscriptions” are involved is 
another potential problem area. 
The statute does not define what is 
meant by “subscription” — must a 
formal subscription document be 
employed or is the statute 
concerned with any attempt to raise 
money from more than five 
purchasers? 

If “subscribers” are defined 
simply as purchasers, practitioners 
are well advised to specifically limit 
the terms of offerings to no more 
than five purchasers, rather than 
simply relying on the facts 
developing to have no more than 
five purchasers. Such a precaution 
would be necessary because the 
terms of subsection (c) speaks to 
situations where an “offering seeks 
to or does receive subscriptions 
from more than five persons” 
(emphasis added). Accordingly, an 
offering that is directed to no more 
than 35 purchasers, by its very 
terms, could be interpreted as 
seeking to obtain more than five 
subscriptions. As a result, such an 
offering would have to use an 
escrow agreement regardless of the 
number of purchasers that might 
ultimately be involved. 

Informally, representatives of the 
Division have indicated that the 
escrow agreement requirement is 
not intended to apply in every 
situation where more than five 
purchasers are solicited. However, 
to the author’s knowledge there has 
been no rule or declaratory 
statement promulgated to _ this 
effect. Again practitioners choosing 
to adopt the interpretation resulting 
in nonusage of subscription 
agreement, may do so against the 
risk of losing an exemption entirely. 

The escrow agreement 
requirement may be viewed as a 
carry-over of some sort from prior 
law under §517.06(10), which 
related only to preorganization 
subscriptions. The rationale 
for making an escrow agreement a 
precondition to a private offering 
exemption that does not 
differentiate between preorganiza- 
tion and _ post-organization 
transactions may now be of dubious 
merit. 
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Three-Day Right of Rescission 


Section 517.061(11)(e) does not 
define the term “sale” for purposes 
of determining when the three-day 
right to rescind a private offering 
commences. In cases where a 
purchase is made directly on a one- 
to-one basis and stock is issued on 
the same day that funds are 
transmitted to an_ issuer, this 
computation will present no 
problem. 

Problems will arise, however, 
whenever there is a gap in time 
between any of the various steps in 
a sale. The tendering of funds for a 
security, the time when a tender is 
accepted, the date on which the 
security is issued and the date on 
which the security is delivered to 
and received by the purchaser — 
any one of these events could be 
deemed to be the time when the 
“sale” took place. 

Things become even more 
complicated in situations where 
subscriptions are collected over a 
period of time awaiting the 
satisfaction of certain conditions, 
such as a minimum dollar amount in 
subscriptions or permanent 
financing to purchase a desired 
property. 

Practitioners might attempt to 
establish the “sale” date by mutual 
agreement in subscription 
agreement or other written 
document signed by the purchaser. 
It is open to doubt whether an 
agreement in such a document can 
successfully estop the purchaser or 
a regulatory authority from 
subsequently suggesting that the 
three-day rescission right has not 
been satisfied. 

It is well to remember that where 
a written offering circular is 
employed the statute requires that 
written notice be given to the 
purchaser that rescission may be 
effected. However, it is an open 
question as to whether written 
communication is required in those 
situations where no offering 
circular is used. Clearly, prudence 
would dictate written communi- 
cation. 

Regardless of whether written 
offering documents are used, the 
failure to accurately describe this 
rescission right may not only be 
fatal to the private placement 
exemptions but might also 
constitute a separate and distinct 
violation of the antifraud 
provisions. 
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Restrictive Legend 


Section 517.061(11)(f) provides 
that a restrictive legend indicating 
the absence of registration under 
Chapter 517 must be placed on all 
documents evidencing securities 
issued pursuant to the private 
placement exemption. No 
particular language is specified 
either in the statute or by rule; and, 
accordingly, practitioners are left 
without guidance as to the kind of 
language which will satisfy the 
statute’s direction to make use of a 
“restrictive” legend. 


By way of contrast, rules adopted 
under the federal securities laws, 
make an issuer’s responsibilities 


in situations where 
securities are being 


clearer 
restricted 
issued.!7 


It goes without saying that 
securities which fail to bear some 
kind of a restrictive legend cannot 
have been issued in transactions 
qualifying for the private 
placement exemption. As 
elementary as this requirement 
would seem to be, it is the author’s 
understanding that many 
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practitioners have routinely been 
omitting this type of legend on 
securities issued since November. 
The securities in question would 
include not only stock certificates 
but also limited partnership 
agreements, promissory notes and 
other contracts or agreements that 
would constitute “securities” within 
the meaning of Chapter 517. 


Obligation to Make Disclosures 
Regarding Restrictions on Resale 


The statute imposes no additional 
requirements other than those listed 
earlier. However, the restrictions 
imposed upon the isolated resale 
exemption set forth in §517.061(3) 
raise the question as to whether 
antifraud rules will be violated if 
adequate disclosure regarding 
these restrictions is not made in 
connection with the private 
offering.'8 Oo 


! As used herein: 


Chapter 517 as in effect prior to November 
1, 1978, will be referred to as “old Chapter 
517”; all chapter, section and rule references, 
unless specifically noted to the contrary, will 
be to Chapter 517, Florida Statutes, and the 
rules promulgated thereunder; and, all 
references to the “Division” will be to the 
Division of Securities of the Department of 
Banking and Finance in the State of Florida. 
2 House Bill No. 440. 


3Fxia. Stat. §517.07 provides the 
requirement to register or qualify for an 
exemption; and, Fra. Stat. §517.211 
provides the rescission remedy. 
Requirements under the federal securities 
laws, including the requirement to register 
under the Securities Act of 1933 or qualify 
for an exemption from registration 
thereunder, are beyond the scope of this 
article. 


4 Fra. Stat. §517.211. 


5 Id.; note, however, that personal liability 
under Fta. Stat. §517.211 for persons other 
than the actual seller of the security is keyed 
to participation or aiding in any way in 
making the sale. 


§ As discussed below, old Chapter 517 
provided two issuer private placement 
exemptions — one for preorganization 
transactions set forth in Start. 
§517.06(10) and one for post-organization 
transactions set forth in Fa. Stat. 
§517.06(11). Preorganization transactions 
could qualify from an exemption without 
regard to any disclosures. Although 
disclosures were required for the post- 
organization exempiion, no requirement for 
written disclosures was included. 


7 Stat. $95.11(4)(e). 


8 For a review of problems relating to 
taking of commissions in private offerings 
claiming exemption under old Chapter 517, 
see Leisner, Perils and Pitfalls for 
Unregistered Securities Brokers, 51, Fua. B. 
J. 683 (Dec. 1977). 


®See paragraph (e) of Rule 240 
promulgated under the Securities Act of 
1933. 


10 See explanatory Note 2 to paragraph (e) 
of Rule 240. 


Stat. §517.061(11)(d) requires 
integration with all other transactions made 
pursuant to Fa. Stat. §517.061 other than 
sales to banks, trust companies, savings 
institutions, insurance companies, 
broker/dealers, regulated investment 
companies or to pension and profit sharing 
plans with assets of not less than $500,000, all 
of which are exempt transactions pursuant to 
Stat. §517.061(7). 

12 Rule 3E-5.01. 


13 As set forth in Rule 3E-5.01 and as 
previously promulgated, among other 
places, in Securities Act Release No. 4552 


incorporation. 


P.O. Box 3994 
Tallahassee 32303 


Telephone 
904-222-9171 


CORPORATION INFORMATION SERVICES, INC. 
Toll Free in Florida 1-800-342-8086 


Specialist in CORPORATE and UNIFORM COMMERCIAL CODE, C.1.S. performs 
all the contact, retrieval, follow-up and essential clerical task, plus the legwork 
needed for transactions with state government. We will file or retrieve any document 
and/or information of public record in Tallahassee. 


Inquire about our InstaCorp service, one-day service on the filing of new articles of 


Call today to place an order or discuss the use of our services. 


216 S. Duval St. 
Tallahassee 32301 


(Nov. 6, 1962), CCH Fed. Sec. L. Rep. para. 
2770-2777 and Securities Act Release No. 
4434 (Dec. 6, 1961), Id., the following 
guidelines are generally used for 
determining whether integration of two or 
more sales of securities will be required: 


1. whether the offerings are part of a 
single plan of financing; 

2. whether the offerings involve the 
same class of securities; 

3. whether the offerings are made at or 
about the same time; 

4. whether the same type of 
consideration is to be received; and, 

5. whether the offerings are made for the 
same general purpose. 


14 For example, see paragraph (b) of Rule 
146 promulgated under the Securities Act of 
1933, CCH Fed. Sec. L. Rep. para. 2709. 


15 See Rule 3E-2.02 for a definition of the 
term “promoter” as used in Chapter 517. The 
rule generally provides that no person is 
deemed to be a promoter with respect to any 
issuer that has been actively engaged in the 
conduct of business for a continuous period 
of one or more years. 


16 Section 2 of House Bill No. 440 would 
amend Fa. Stat. §517.03 by adding a new 
section thereto, as follows: 


“(2) No provision of this Chapter imposing 
liability shall apply to an act done or omitted 
to be done, in conformity with a rule of the 
Department in existence at the time of the 
act or omission eventhough such rule may 
thereafter be amended or repealed, or 
determined by judicial or other authority to 
be invalid for any reason.” 


1972), CCH Fed. Sec. L. Rep. para. 78487 
and para. 2705A. 


The purpose of this statutory revision 
apparently is to insulate those desiring to act 
in reliance upon rules of the Division of 
Securities later repealed or determined to be 
defective. Whether this provision of law, by 
itself, can retroactively approve a 
transaction clearly made in violation of 
statute in reliance on an invalid rule is open to 
doubt. 


17 See for example Securities Act Release 
No. 5226 (Jan. 10, 1972), CCH Fed. Sec. L. 
Rep. para. 78483 and para. 2785 and 
Securities Act Release No. 5223 (Jan. 11, 


18 The isolated resale exemption provided 
by Fta. Strat. §517.061(3) is not available, 
among other circumstances, if made for the 
benefit of an “underwriter.” Fria. Star. 
§517.021(16) in defining an underwriter 
begins with the traditional securities law 
concept of any person purchasing from an 
issuer or an affiliate of an issuer with a view 
to, or inconnection with, the distribution of a 
security. The definition goes on to provide 
that a person is not presumed to be an 
underwriter with respect to any securities 
owned benficially for at least one year. The 
degree of caution that will be exercised by 
counsel to issuers in situations where 
securities have been owned for less than one 
year will vary from case to case; however, it 
is possible that conservative counsel may be 
reluctant to approve transfers of securities 
held for less than one year. See also, Rule 3E- 
5.02. In the opinion of the author, the 
interpretations set forth in this rule may be 
broader than the statutory authorization 
under which they are promulgated. 
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Lawyers’ Title Guaranty Fund 
Ss The Florida lawyers’ organization for guaranteeing titles to real estate 


Larger Field Force 
Increases Attorney Service 


Seven Fund field service areas for 
the state were recently created by The 
Fund’s Board of Trustees. Five of 
these areas are now actively staffed 
with service in the other two areas 
under continuing study. 


Lynda Winkowski, who joined The 
Fund staff on April 1, will serve Dade 
and Monroe Counties from Miami. 
Mrs. Winkowski comes to The Fund 
after several years in marketing with 
another title insurance underwriter. 


Robert T. (Bob) Hamrick, Area 
Field Representative for Southeast 
Florida since 1973, will continue in 
this capacity for Broward County and 
will assist with field work in Dade 
County. Prior to being with The Fund, 
Mr. Hamrick was public relations 
director for a 
“a Dade County hos- 
3 pital and worked 
in NASA public 
relations. 


A new field 
area been 
J created composed 
7% {| of Palm Beach, 

+ F. Boedecke Martin, St. Lucie, 
Indian River and 
Okeechobee Counties. Jacki F. 
Boedecker, who recently joined The 
Fund staff, serves this area from West 
Palm Beach. Mrs.  Boedecker’s 
background is also in public relations. 


Tampa Bay is now staffed full time. 
John T. (Sack) Burke is covering the 
Hillsborough, Pinellas, Pasco, Hernando 
and Citrus County area from offices 
in Clearwater. Mr. Burke’s experience 
is in direct sales and public relations. 


Harry K. Holcomb continues as 
Field Representative for the Central 
Florida area. Mr. Holcomb came with 
The Fund in 1966 after a number of 
years in direct sales and promotion 
positions. 


Working out of Fund 


VOLUME 53, NUMBER 6, JUNE 1979 


Headquarters, Mr. Holcomb will also 
serve the lower west coast region 
and North Florida until further 
arrangements can be made to handle 
these areas. 

4 


Lynda Winkowski Robert T. Hamrick 


The field representative job position 
has been revamped so that full service 
can be provided in the field on all 
Fund and Lawyers’ Title Services 
matters except legal and underwriting 
decisions. Increased contact is planned 
with Realtors, lenders and developers. 


The addition of more Field 
Representatives means each person 
will have less territory to cover. More 
frequent contact and assistance to 
Fund members in many parts of 
Florida will result. 


Harry K. Holcomb 


LTS Instalis 100th 
Law Office Computer Terminal 


The law offices of Blair Zimmett in 


LAWYERS TITLE 
GUARANTY 
FUND 


Miami recently became the 100th 
Florida law firm to install an LTS 
computer terminal. 


The April 10th contract signing 
took place at Lawyers’ Title Services — 
Dade County Branch office. The 
milestone event received considerable 
press coverage and publicity. 


Lawyers’ Title Services, Inc., The 
Fund’s subsidiary, has been in the 
forefront nationwide in developing 
attorney support computer services. 
LTS and The Fund believe that 
without attorney’ controlled 
underwriting and technical systems, 
attorneys cannot remain competitive 
with lay competition in order to serve 
clients in these areas of practice. 


Non-Florida Banks 
May Perform Trust Functions 


A federal district court has held 
Sec: 660.10, F.S., invalid as a violation 
of the commerce clause of the U.S. 
Constitution. The statute bars all 
corporations except banks and trust 
companies incorporated in Florida 
and national banks located in Florida 
from exercising trust powers and 
duties in Florida. 


« The decision in BT Inv. Managers, 
Inc. v. Lewis, 461 F. Supp. 1187 
(N.D. Fla. 1978), also dealt with Sec. 
659.141 (1), F.S. This statute prohibits 
a bank, trust company or holding 
company which principally conducts 
business outside of Florida from 
owning or controlling a Florida 
business organization which furnishes 
investment advisory services. The 
court ruled that this statute also 
violated the commerce clause of the 
federal Constitution. 


The Fund — building a larger staff to provide better service to attorneys 
through Florida’s only lawyer owned and operated title underwriter. 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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Foreign Persons 
By Linda M. Kaplan 


The increasing importance of 
foreign investment and _ business 
activity in the State of Florida 
requires that local counsel have a 
basic understanding of the pattern 
of federal income taxation of 
foreign persons.! It is hoped that 
this article will acquaint 
practitioners with the basic 
principles involved, and the 
possibility for significant tax 
savings for the foreign business 
person or prospective immigrant. 


Status of the Taxpayer— 
Foreign vs. United States Persons 


Because the method of taxation 
depends on whether the “person” is, 
for United States tax purposes, 
considered a “foreign person” or a 
United States person, the starting 
point in tax planning is to determine 
the individual’s or entity’s proper 
classification. While the term 
“foreign persons” is not found or 
defined in the Internal Revenue 
Code, it is used in this article to 
describe the category of taxpayers 
which includes nonresident alien 
individuals and foreign corpor- 
ations.2 The term United States 
person is used to encompass United 
States citizens, resident aliens and 
domestic corporations. 

A foreign corporation is defined 
to include any corporation, 
including associations, joint-stock 
companies and insurance 
companies which are not created or 
organized in the United States or 
under the laws of the United States 
or of any state.3 A nonresident alien 
individual is defined as “an 
individual whose residence is not 
within the United States, and who is 
not a citizen of the United States.”4 

While the citizenship status of an 
individual is usually easy to 
ascertain, the determination of 
“[r]esidence. . .has an evasive way 
about it, with as many colors as 
Joseph’s coat.” A comprehensive 
discussion of residency for United 
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United States Income Taxation of 


States tax purposes merits an article 
of its own and will not be fully 
covered here. Whether an alien is a 
United States resident or not 
requires an analysis of all the facts 
and circumstances surrounding the 
alien’s relationship with the United 
States including, but not limited to: 
(1) intent; (2) presence in the 
United States; (3) nature, extent and 
reason for absence from foreign 
home; (4) visa classification; (5) 
alien’s own statements; (6) situs of 
alien’s home; (7) marital status and 
residence of family; (8) situs of 
clothing and personal possessions; 
and (9) participation in community 
activities.6 While there are many 
criteria considered in determining 
residency of an alien the most 
significant factors are those of 
intent and physical presence.” The 
determination of residence is a 
crucial issue which should be 
carefully examined since an alien 
who unknowingly becomes a 
United States resident for tax 
purposes may incur United States 
taxes that might otherwise have 
been avoided. 


Income Taxation of 
Foreign Persons 


United States persons are subject 
to tax on their worldwide net 
income, regardless of the type or 
source of income. Foreign persons 
are subject to two different patterns 
of United States income taxation 
depending on whether or not the 
foreign person is engaged in a 
United States trade or business. 

e Income Effectively Con- 
nected to Conduct of U.S. Trade or 
Business. The first method of 
taxation is applicable to foreign 
persons who are engaged in a 
United States trade or business. 
Such foreign persons are taxed in 
the same manner as United States 
persons on the net income which is 
“effectively connected” to the 
conduct of the United States trade 


tax law notes 


or business.® 

One reason for taxing foreign 
persons earning income from active 
businesses in the United States in 
the same manner as United States 
persons is that of affording equal 
taxation to persons in competition 
with each other. In order to do this 
Congress keyed this method of 
taxation to the concepts of 
“engaged in a United States trade or 
business” and “‘effectively- 
connected income.” The concept 
“engaged in a United States trade or 
business” is designed to determine 
when the foreign person’s business 
activities in the United States are of 
such a nature and extent that they 
are in competition with United 
States business and should be taxed 
accordingly. The concept 
“effectively connected income” is 
designed to determine which 
portions of the worldwide income 
of the foreign person should be 
subject to taxation under the rules 
applicable to United States persons. 

Neither the Code nor the 
Treasury Regulations give a 
complete definition of the concept 
“United States trade or business.” 
Code §864(b) defines the term as it 
relates to the performance of 
personal services within the United 
States and to trading in securities or 
commodities. It fails, however, to 
define the concept further, even 
though the term “trade or business” 
is frequently used throughout the 
Internal Revenue Code.'!® 

The general difficulty of 
determining what is a “trade or 


Linda M. Kaplan is associated with the 
Miami law firm of Paul, Landy & Beiley and 
received her J.D. degree from the University 
of Florida and her LL.M. (in taxation) from 
New York University. 

Ms. Kaplan wrote this column on behalf of 
the Tax Section, Richard O. Jacobs, 
chairman, and Robert S. Hightower, editor. 
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TAX LAW NOTES 


business” is compounded by the 
fact that two determinations must 
be made before any conclusion can 
be drawn. First, it is necessary to 
determine whether the level of 
business activities has risen to the 
point of being a trade or business. 
Assuming there exists a trade or 
business, it still must be determined 
that it is being conducted within the 
United States. In some cases, it may 
be clear that a trade or business is, 
or is not, being conducted within 
the United States. Unfortunately, a 
significant number of situations fall 
in the gray area in between. 
Obviously, a foreign corporation 
which manufactures its products in 
the United States is engaged in a 
United States trade or business. 
Conversely, a foreign corporation 
which manufactures its products 
entirely outside the United States is 
not engaged in a United States trade 
or business. But the concept is not so 
easily applied when a portion of the 
business activities are conducted 
within the United States and a 
portion conducted outside the 
United States. The problem is 
further complicated by the fact that 
a foreign person can be considered 
engaged in a United States trade or 
business by reasons of the activities 
of an agent as well as the activities 
of the taxpayer.!! Thus, all of the 
facts and circumstances relating to 
the extent and location of the 
business activities, including 
production, purchasing and 
distribution, must be carefully 
analyzed in order to determine 
whether the foreign person is 
engaged in a United States trade or 
business. 

If the foreign person is 
determined to be engaged in a 
United States trade or business, the 
concept “effectively connected 
income” is used to determine what 
portion of the income is subject to 
United States tax on a _ net 
progressive basis.'2 The term 
“effectively connected income” is 
defined in Code §864(c). United 
States source dividends, interest, 
capital gains and other passive 
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investment income are effectively 
connected if (a) “the income, gain 
or loss is derived from assets used in 
or held for use in the conduct of 
such trade or business,” or (b) “the 
activities of such trade or business 
were a material factor in the 
realization of the income, gain or 
loss”: Code §864(c)(2). All other 
types of United States source 
income are automatically deemed 
to be effectively connected: Code 
$864(c)(3). Code §864(c)(4) sets 
forth the circumstances in which 
foreign source income of a foreign 
person are considered to be 
effectively connected to the 
conduct of a United States trade or 
business. 


e Income Not Effectively 
Connected to Conduct of U. S. 
Trade or Business. The second 
method of taxation of foreign 
persons applies to (a) foreign 
persons who earn United States 
source passive investment income 
and are not engaged in a United 
States trade or business and to (b) 
the United States source 
investment-type income of foreign 
persons which is not effectively 
connected to the conduct of their 
United States trade or business. 
This type of income is subject to a 
tax of 30 percent of the gross 
amount of that type of income." 
Code §§871(a)(1)(A) and 881 (a)(1) 
describe this type of income as: 
interest, dividends, rents, salaries, wages, 
premiums, annuities, compensations, 
remunerations, emoluments, and other fixed 
or determinable annual or periodic gains, 
profits and income. (Referred to as FDAP). 
This tax is collected at the source by 
requiring the person who pays 
United States source FDAP to 
withhold on it.!4 

It should be noted that gain from 
the sale in the United States of real 
or personal property is not 
considered FDAP." If this type of 
income is earned by a foreign 
corporation, it is not subject to 
United States taxation unless it is 
effectively connected with a 
United States trade or business. 
This is true regardless of whether 
the sale results in ordinary income 
or capital gain.'® If a nonresident 
alien individual earns income from 
the sale of property it is not subject 
to United States taxation unless (a) 
it is effectively connected with a 
United States trade or business or 
(b) the income is a capital gain and 
the nonresident alien individual is 


present in the United States more 
than 183 days during the taxable 
year in which the gain is 
recognized. Under the former, the 
sales income of the nonresident 
alien individual would be subject to 
tax in the same manner as would 
United States persons: Code 
§871(b). Under the latter, the 
capital gains of the nonresident 
alien individual would be subject to 
a 30 percent tax on the net United 
States source capital gains: Code 
§871(a) (2). 


Source of Income 


As can be seen from _ the 
foregoing discussion, United States 
source income is far more likely to 
be subject to United States taxation 
than is foreign source income. Code 
§§861 through 863 contain the rules 
for determining whether a 
particular item or portion of an item 
of income is classified as United 
States or foreign source. These 
Code sections discuss the sourcing 
of interest, dividends, personal 
service income, rentals and 
royalties, gain from sale or 
exchange of real and _ personal 
property, and underwriting 
income. Rules for determining the 
source of types of income not 
specified above are contained in 
Code $863 which deals with income 
that is partially United States and 
partially foreign source. An in- 
depth treatment of the source rules 
is beyond the scope of this article 
but the reader should be cautioned 
not to jump to what may seem to be 
the obvious classification. For 
instance, interest on deposits with 
United States banks or savings and 
loan associations is not considered 
to be United States source.!” 


Treaties and Other Exceptions 


The general rules of taxation for 
foreign persons may be 
significantly modified by 
applicable United States treaties or 
tax conventions.'® Application of a 
treaty may result in a lower rate of 
tax, or may exempt entirely some 
income which otherwise would be 
subject to United States income tax. 
For example, dividends received 
by a foreign corporation from a 
United States corporation which is 
not effectively connected with a 
United States trade or business of 
the foreign corporation is subject to 
a 30 percent tax under Code 
§881(a). But if the same dividend is 
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paid to a Netherlands Antilles 
corporation the applicable rate will 
not exceed 15 percent.!® Another 
example particularly relevant in 
Florida is the treatment of rental 
income. 

Rental income derived from 
United States real estate is 
ordinarily subject to the 30 percent 
withholding tax on gross income if 
it is not effectively connected witha 
United States trade or business.2° In 
some instances 30 percent of the 
gross income will be more than the 
normal tax on net effectively 
connected income. Under Code 
§§871(d) and 882(d), a nonresident 
alien individual or foreign 
corporation may elect to treat all 
income from real property as 
effectively connected with the 
conduct of a trade or business 
within the United States. This 
election permits the individual or 
corporation to be taxed on the net 
progressive basis which applies to 
United States persons and foreign 
persons who are engaged in a 
United States trade or business. 
However, the Code election is 
effective until revoked, which 
revocation requires the consent of 
the Secretary of the Treasury or his 
delegate. Such consent may cause 
any capital gain on the sale of the 
real estate to be subject to United 
States tax. Some tax treaties provide 
the same election but allow it to be 
made on a yearly basis.2! Thus, 
using a treaty election rather than 
the Code election may allow the 
foreign person to be taxed on a net 
progressive basis while the real 
estate is held for the production of 
income; then, by not making the 
treaty election for the year of sale, 
allow the foreign person to avoid 
United States taxation on the 
resulting gain. 


Interaction With Foreign 
Taxing Jurisdiction 


It is important when planning for 
foreign persons to consider not only 
the United States tax burden, but 
also the worldwide tax burden. 
Planning which may have resulted 
in a United States tax savings, but 
which is formulated without regard 
to the person’s native taxing 
jurisdiction could result in a greater 
overall tax burden and an unhappy 
client. Thus, in planning for foreign 
persons, the United States tax 
practitioner must consider the 
interaction of the United States tax 
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laws with tax laws of foreign 
jurisdictions, and may well 
recommend a tax structure which 
results in higher United States taxes 
but a lower worldwide tax burden. 
It is often important to work with 
foreign counsel in order to best 
coordinate the advice given on 
United States tax laws with that of 
the tax laws of other countries. 


Conclusion 


Proper tax planning can result in 
significant tax savings for the 
foreign person. The above 
discussion, however, is a necessarily 
broad overview of a topic which is 
exceedingly complex and full of 
potential pitfalls. As such, 
practitioners are urged to use this 
article merely as an introduction. 


1The federal estate taxation of 
nonresident aliens was explored in the Tax 
Law Notes Section of the October 1976 
Florida Bar Journal: see Lehman, Federal 
Estate Taxation of Nonresident Aliens, 50 
Fra . B. J. 501 (Oct. 1976). 


The 
methods of taxation of trusts, estates and 
partnerships are not considered since they 
are beyond the intended scope of this article. 


definition applicable to and 


3T.R.C. §§7701(a)(3), (4) and (5). All 
section references are to the Internal 
Revenue Code of 1954, as amended. 


‘ Treas. Reg. $1.871-2(a). 

5 Weible v. United States, 244 F.2d 158, 
163 (9th Cir. 1957). 

6 See Treas. Reg. §§1.871-2 through -4. 

7 William E. Adams, 46 T.C. 352 (1966). 

8 Treas. Reg. §§1.1-1(b) and 1.11-1(a). 

§871(b). 

10 See, e.g. Saunders, Trade or Business, Its 
Meaning Under the Internal Revenue Code, 
1960 So. Cauir. Tax Inst. 693 (1960), where 
it is indicated that the term is used 170 times 
in at least 60 different sections. 


1 Frank Handfield, 23 T.C. 633 (1955). 

12 See I.R.C. §§871(b) and 882. 

13 [.R.C. §871(a)(1). 

14 T.R.C. §§1441 and 1442. 

15 Treas. Reg. §1.1441-2(a) (3). 

16 See Treas. Reg. §1.881-1(b)(1). 

17 .R.C. §§861(a)(1)(A) and 861(c). 

18 See I.R.C. §894. 

19 Article VII of the United States - 


Netherlands Antilles Income Tax Treaty. 
20 T.R.C. §§871(a)(1)(A), 881(a)(1). 


21 Article X of the United States - 
Netherlands Antilles Income Tax Treaty, for 
example. 
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Exam where and when you want — ideal for both Florida and 


out-of-state residents. 


The program includes complete printed materials and prac- 
tice Bar Exam grading and analysis. Comprehensive 
lectures are also available if desired — on cassettes for indi- 
vidual use and live during the 5 days immediately preceeding 
the Exam, near the site of each Exam. 
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Steps 


to a More 
Secure 
Future 


We administer nine 
specially-tailored 
insurance plans for The 
Florida Bar...all designed 
to make the future more 
secure for you, your 
family, your employees 
and your practice. Write 
or Call for details today. 


Major Medical Expense 
up to $250,000 in protection for you, your 
employees and eligible family members 


Super Major Medical Expense 
up to $250,000 in benefits over and above 
your existing insurance 


Hospital Indemnity 

$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 
family members 


Group Life Insurance 

$10,000 low cost life insurance for the 
attorney, simultaneously providing financial 
assistance to The Florida Bar Foundation 


Individual Retirement Account 
(IRA) 

tax-deductible contribution up to 15% 

of your income — to amaximum of $1,500 — 
each year 


Disability Income Protection 

up to $400 per week income protection for 
you and your employees for accident 

and sickness 


Accidental Death and 
Dismemberment 

up to $200,000 low cost 24-hour accident 
protection for you and your employees 
Workers’ Compensation 
protection for your statutory liability under 
Florida’s Workers’ Compensation Law 
Life Insurance 


up to $100,000 low cost term protection for 
you and your employees 


In addition to these plans, we offer an 
exceptional Lawyer’s Professional Liability 


insurance program, the product of more than 


a dozen years’ service to attorneys. 


Poe &Associates, Inc. 
We’re Florida’s insurance people. 
P.O. Box 1348/Tampa, Florida 33601 
Telephone (813) 228-7361 
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Poe and Associates, Inc. 
PO. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans of The Florida Bar: 


i 

© Major Medical Group Life Accidental 

1 Expense Insurance Death and 

a © Super Major 0) Individual Dismemberment 
Medical Expense Retirement O Workers’ 

Hospital Account (IRA) Compensation 
Indemnity Disability Income D Life Insurance 
Protection 

i 

Name 

; Address 

City State. Zip. 

L Age______ Telephone. Date. 
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By Peter G. Kilgore 


The United States Supreme 
Court issued its landmark reverse 
discrimination case, Regents of 
University of California v. Bakke,! 
on June 28, 1978. Except to the 
extent that a voluntary affirmative 
action program based on race 
violates Title VI of the Civil Rights 
Act of 1964,2 Bakke did not settle 
the extent to which the constitution 
permits racial preferences. While 
the Court has agreed to hear other 
cases this term which may resolve 
reverse discrimination issues under 
federal statutory proscriptions,? 
only three cases concerning 
minority preferences in the 
construction industry, Associated 
General Contractors of California 
v. Secretary of Commerce,‘ 
Fullilove v. Kreps,5, and Montana 
Contractors Ass'n v. Secretary of 
Commerce,’ present the Court with 
an opportunity to clarify the 
constitutional standard for reverse 
discrimination claims based on 
race. 


Statutory Racial Preferences 


Congress passed the Local Public 
Works Capital Development and 
Investment Act (LPWA)’ in 1976 to 
alleviate widespread unemploy- 
ment in the construction industry 
by appropriating $2 billion for 
public works projects. The 
Secretary of Commerce admin- 
isters the program through the 
Commerce Department’s Economic 
Development Administration 
(EDA) by distributing funds under 
the Act to state and local 
governments, which in turn, let the 
actual contracts to _ successful 
bidders. 

In May 1977, Congress 
supplemented the _ initial 
appropriation by enacting the 
Public Works Employment Act 
(PWEA).® During consideration of 
the PWEA on the floor of the 
House, however, a requirement 
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MBE Funding in the Construction 
Industry: A Constitutional Question 
of Reverse Discrimination 


was introduced, which later 
became §103(f)(2) of the Act,® 
providing that “no grant shall be 
made... for any local public works 
project unless the applicant gives 
satisfactory assurance . . . that at 
least 10 per centum of the amount 
of each grant shall be expended for 
minority business enterprises.” 

“Minority Business Enterprise” 
(MBE) was defined to mean a 
business at least 50 percent of which 
is owned by minority group 
members, or in the case of a 
publicly owned business, at least 51 
percent of the stock is owned by 
minority group members.!° 
“Minority group members” were 
defined as United States citizens 
who are Negroes, Spanish- 
speaking, Orientals, Indians, 
Eskimos and Aleuts.!! 


Fullilove v. Kreps exemplifies the 
mechanics of how this provision 
works. In that case, general 
contractors submitted bids to work 
on various construction projects let 
by New York through local 
agencies. Funding of these projects 
was derived from the federal 
government under the PWEA. 
Pursuant to that Act, contracts were 
let only to those general contractors 
who agreed to grant at least 10 
percent of the total award to 
minority business subcontractors or 
suppliers. Consequently, the 
general contractors were precluded 
in some instances from awarding a 
subcontract to the lowest bidder 
because that bid did not come from 
an MBE contractor, and certain 
non-MBE subcontractors or 
suppliers were precluded from 
being awarded the subcontract 
because of race. 

The government acknowledged 
that in enacting this provision, 
Congress created an explicitly race- 
based condition on the receipt of 
PWEA funds.!2 The Supreme 
Court, however, has held that when 


lobor law 


Congress exercises its spending 
powers, it is required to distribute 
federal funds in a manner which 
does not violate the equal 
protection rights of any group, for 
“[s]imple justice requires that 
public funds, to which all taxpayers 
of all races contribute, not be spent 
in any fashion which . . . results in 
racial discrimination”: Lau 
Nichols."’ Because certain classes of 
contractors are essentially 
prohibited under the PWEA from 
bidding on a percentage of the 
project because of their race, 
various contractors’ associations 
have challenged the MBE provision 
as violating their constitutional 
rights to equal protection.!4 


Constitutional Arguments 


Unlike the 14th amendment to 
the constitution, which applies to 
states, the fifth amendment, which 
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applies to the federal government, 
contains no equal protection clause. 
Nevertheless, the Supreme Court 
has held that the equal protection 
principles of the 14th amendment 
are embodied in the due process 
clause of the fifth amendment.' 
Under modern equal protection 
standards, classifications based on 
race are “suspect,” which usually 
trigger the highest level of scrutiny 
imposed by the courts: Loving v. 
Virginia..6 Whether this consti- 
tutional test will be the standard of 
review in reverse discrimination 
cases based on race, however, is a 
question left unresolved by the 
Supreme Court’s decision in Bakke. 

Bakke was decided by a four- 
one-four split. Justice Powell 
believed that the traditional strict 
scrutiny standard applies equally to 
whites as it does to minorities.” 
Justices Brennan, Marshall, White 
and Blackmun (the “Brennan 
group”), however, believed a less 
stringent standard of review should 
apply; namely, that the racial 
classification must serve “important 
governmental objectives” and be 
related to achievement of those 
objectives.'§ The views, however, 
of Justices Stevens, Rehnquist, 
Stewart and the Chief Justice (the 
“Stevens group”) have not been 
expressed because they only 
addressed the statutory issue in 
Bakke.!® 

e Strict Scrutiny — The Powell 
Test. As stated, “suspect” legislative 
classifications, such as race are 
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usually subject to the most rigid 
scrutiny imposed by the courts: 
Loving v. Virginia, supra; 
Hirabayashi v. United States.*° 
Strictly scrutinizing a classification, 
however, involves a two-pronged 
standard of review. First, the 
classification must serve a 
compelling governmental purpose. 
Second, even if that purpose is 
established, the classification is 
permissible only if no less 
restrictive alternative is available 
which would accomplish the 
statute’s objective: San Antonio 
Independent School District v. 
Rodriguez.” 


A. Compelling Interest: Courts 
have recognized as a compelling 
governmental interest racial 
classification preferences for a 
particular class of minorities that 
had been victim of discrimination 
by a particular employer,? and 
where a legislative body made 
determinations of past discrimin- 
ation by the industries affected.” 
Justice Powell stated in Bakke, 
however, that the Supreme Court 
has never: 
approved a classification that aids persons 
perceived as members of relatively 
victimized groups at the expense of other 
innocent individuals in the absence of 
judicial, legislative, or administrative 
findings of constitutional or statutory 
violations.*4 
Such “findings” must concern the 
effects of past discrimination, and 
in cases involving statutory 
classifications, there must be a 
detailed legislative consideration of 
various indicia of previous 
constitutional or statutory 
violations. 


Although the courts which have 
ruled on the constitutionality of the 
MBE provision have varied as to the 
meaning and importance of its 
legislative history,2* there appears 
no disagreement that there is a 
dearth of legislative statements on 
the matter. The United States 
District Court for the Western 
District of Pennsylvania stated, for 
example, that there were no explicit 
findings of past discrimination 
included in the committee reports: 
Constructors Association of W. 
Pennsylvania v. Kreps.” The 
United States Court of Appeals for 
the Second Circuit mentioned that 
there was a “lack of extended 
discussion during debates on the 
MBE provision”: Fullilove v. 
Kreps.** The United States District 


Court for the District of Vermont 
specifically held that no findings of 
discrimination were made by 
Congress in passing the MBE 
provision: Wright Farms 
Construction, Inc. v. Kreps.*® 

In light of the absence of a 
detailed legislative consideration of 
indications of previous consti- 
tutional or statutory violations, 
Justice Powell’s statement in Bakke 
is particularly poignant: 
Without such findings . . . it cannot be said 
that the government has any greater interest 
in helping one individual than in refraining 
from harming another. Thus, the 
government has no compelling justification 
for inflicting such harm.” 
Since Bakke, however, concerned 
the constitutionality of racial 
preferences imposed by the 
University of California under 
color of state law, a separate 
question arises here whether, and to 
what extent, a consideration less 
than “detailed” of the indications of 
previous constitutional or statutory 
violations would suffice when the 
preference is mandated by an act of 
Congress. 


Congress has separate consti- 
tutional authority under the 
enabling clauses to the 13th and 
14th amendments to correct 
discriminatory injustices: see Jones 
v. Alfred H. Mayer Co.;3! 
Katzenback wv. Morgan.*? As 
recognized by the Court in 
Hampton v. Mow Sun Wong, 
“there may be overriding national 
interests which justify selective 
federal legislation that would be 
unacceptable for an_ individual 
state.” Some lower court decisions 
concerning the MBE preference 
issued after Bakke could be 
construed as having taken this 
“separate authority” of Congress 
into consideration. 


The United States District Court 
for the Southern District of Indiana 
stated in Indiana Constructors, Inc. 
v. Kreps,*4 that it agreed with 
Justice Powell that a “detailed 
legislative consideration” was 
necessary to sustain the MBE 
provision. However, Congress did 
not have to state the obvious. This 
court reasoned that an interest is 
compelling regardless of whether it 
is documented. If the objective 
appears with reasonable clarity on 
the face of the statutory language, 
this court would find it unnecessary 
to probe the legislative record. The 
Second Circuit Court of Appeals 
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held in Fullilove v. Kreps, supra, 
that notwithstanding the absence of 
a detailed legislative history, the 
MBE classification was self-evident 
in that the amendment made no 
sense unless it was construed as a set 
aside to benefit minority 
subcontractors. The court stated 
that in view of the comprehensive 
legislation which Congress enacted 
during the past decade and a half 
for the benefit of those minorities 
who have been victims of past 
discrimination, any purpose 
Congress might have had other than 
to remedy the effects of past 
discrimination was difficult to 
imagine. 

These decisions focus on two 
important questions with respect to 
Justice Powell’s “compelling 
interest” standard. First, will it be 
read literally to require a detailed 
legislative history of the various 
historical indicators of discrimin- 
ation? Second, even if a lesser 
standard of review applies because 
the preference is mandated by 
Congress rather than under color of 
state law, will Congress be 
permitted to impose a discrimin- 
atory racial preference on a 
particular industry (construction) 
when there is a total absence in the 
legislative history of any indication 
of constitutional or statutory 
violations in that industry? 

B. Least Means. Even if 
Congress’ purpose in enacting the 
MBE provision is established as 
“compelling,” the means to achieve 
that purpose must be “precisely 
tailored” so that the least possible 
harm results to nonminority 
persons.*> The courts have split as to 
whether the 10 percent MBE 
requirement is “precisely tailored” 
to produce the least possible harm. 

The United States District Court 
for the Central District of 
California held in Associated 
General Contractors of California 
v. Secretary of Commerce, supra, 
that Congress never demonstrated 
that affirmative action plans in the 
construction industry were not 
feasible in achieving increased 
minority participation; and that 
bills in the 95th Congress were less 
intrusive than the 10 percent 
requirement.** On the other hand, 
The United States District Court for 
the Southern District of Indiana, 
while admitting that this was a 
difficult question, overcame the 
problem by stating that it could not 
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determine if any other alternative 
would serve to further the 
compelling interest in a_ less 
intrusive manner: Indiana 
Constructors, Inc. v. Kreps.” 

In this regard, it is also interesting 
to note that federal legislation was 
enacted in 1978 amending the Small 
Business Act’s §8(a) program, 
which was primarily aimed at 
increasing participation in 
government contracting by 
minority owned firms.** Unlike the 
PWEA-MBE provision, however, 
this measure provided for 
preferential funding to “econom- 
ically and socially disadvantaged 
persons.” Thus, any person, 
regardless of race, could participate 
in the appropriation of any of the 
funds if he or she met the definition 
of “economically or socially 
disadvantaged.” Additionally, as 
discussed by Justice Powell in 
Bakke it would also appear that a 
lesser offensive means than the 10 
percent restriction could be used 
similar to the Harvard University 
admissions program. Specifically, 
race would be considered as a 
factor in awarding a contract, but 
not the sole determinative of a 
contractor’s right to submit a bid. 

e The Brennan Test. In Bakke, 
Justice Brennan stated on behalf of 
Justices Marshall, White and 
Blackmun, that the constitutional 
test to be used for reverse 
discrimination cases based on race 
is that racial classifications designed 
to further remedial purposes “must 
serve important governmental 
objectives and must be substan- 
tially related to achievement of 
those objectives.” Further, any 
statute will stricken that 
stigmatizes any group or that 
singles out those least well 
represented in the political process 
to bear the brunt of a benign 
program.°*® 

While no MBE case has been 
decided on the basis of this 
standard, the ‘‘important 
governmental objective” provision 
appears to be a less stringent 
standard of review than the 
“compelling interest” test, and in 
fact seems to track some of the 
justices’ equal protection standard 
for sex based classifications.*° To 
justify a ‘“‘benign’”’ racial 
classification under this test 
requires only that an important and 
articulated purpose be shown for its 
use.4! The real questions as to the 


meaning of this test concern two 
provisos: (1) what constitutes a 
“stigma;” and (2) what was 
intended by the phrase “singles out 
those least well represented in the 
political process to bear the brunt of 
a benign program.” 

“Stigma” means to brand or mark 
in contemptuous terms. With 
respect to the MBE provision, one 
could speculate that the benign 
discrimination in favor of 
minorities may not be permissible 
under this proviso if the end result is 
that minority contractors are 
injuriously categorized as incapable 
of existing in the market without 
such assistance. Thus, if a substantial 
number of MBEs are unable to 
perform the work received under 
the program in a. satisfactory 
manner, or if the end result of the 
assistance is that MBE contractors 
are still unable to compete in the 
market without such help, a 
“stigma” against use of such 
contractors may result. 

With respect to the second 
proviso, there are certain classes 
excluded under the MBE program 
which have been preferentially 
classified under other govern- 
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mental programs. For example, 
Executive Order 11246 and the 
regulations promulgated _ there- 
under include white females.** Is 
this group singled out as a group 
least well represented in the 
political process to bear the brunt of 
this benign provision? Similarly 
persons who could be classified in 
the MBE preferred categories of 
Negroes, Spanish-speaking, 
Orientals, Indians, Eskimos, or 
Aleuts, but who are not citizens, do 
not fall within the preferred group 
either. They, too, must bear the 
brunt of this so-called benign 
program. If the “Brennan group” 
test is ultimately adopted by a 
majority of the Court, it too will 
need considerable clarification as to 
the meaning of these provisos. 


Conclusion 


The LPWA was enacted to 
stimulate the economy and increase 
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employment in the construction 
industry by providing for 
construction of public works. That 
Act was subsequently amended by 
the PWEA, which not only 
provided further appropriations, 
but also required that 10 percent of 
all grants thereunder be awarded to 
minority contractors. Various 
contractor groups have challenged 
this provision as violating the 
Constitution’s guarantee of equal 
protection. Associated General 
Contractors of California v. 
Secretary of Commerce and 
Montana Contractors Ass'n _ v. 
Secretary of Commerce, which 
have been directly appealed to the 
Supreme Court, and Fullilove v. 
Kreps, in which a petition for 
certiorari has been filed, afford the 
Supreme Court an opportunity to 
clarify Bakke as to whether Justice 
Powell's strict scrutiny test, the 
lesser test of the Brennan group, or 
some other test will be the standard 
of review under the constitution for 
reverse discrimination challenges 
based on race. oO 
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By Raymond W. Russell 


In the 1963 landmark decision of 

Brady v. Maryland! the United 
States Supreme Court held that: 
[T]he suppression by the prosecution of 
evidence favorable to an accused upon 
request violates due process where the 
evidence is material either to guilt or to 
punishment, irrespective of the good faith or 
bad faith of the prosecution.* 
The Brady decision was grounded 
on the defendant’s due process right 
to a fair trial. The Warren Court 
stated in Brady that “[s]ociety wins 
not only when the guilty are 
convicted but when criminal trials 
are fair; our system of the 
administration of justice suffers 
when any accused is_ treated 
unfairly.” The Brady decision 
recognized that when the 
prosecution with its superior 
resources, utilizes the incriminatory 
evidence it has gathered to convict 
an accused while withholding some 
or all of the favorable evidence, this 
is fundamentally unfair and thus a 
violation of due process.‘ 

You are familiar with the Brady 
case. Assume that you are the 
defense attorney in the following 
criminal cases and that you have 
filed a Brady motion asking for all 
material favorable to the 
defendant. 

e Example One: The 
prosecutor has in his file a statement 
of one of his witnesses exculpating 
the defendant which the prosecutor 
does not turn over to you. When 
that witness testifies at trial his 
testimony differs significantly from 
the exculpatory statement which is 
unknown to you. After your client is 
convicted you discover the 
existence of the exculpatory 
statement and you move for a new 
trial relying on Brady v. Maryland. 
Will you get a new trial? No.5 

e Example Two: The 


prosecutor aliows a witness to 
testify that he did not remember 
being shown any photographs prior 
to trial when in fact he had been 
shown a photographic spread and 
had failed to 


identify the 
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defendant. You discover this after 
trial and move for a new trial, citing 
Brady. The motion for new trial is 
denied.® 


e Example Three: You have 
entered into a plea agreement with 
the prosecutor not knowing that the 
complaining witness has died. 
Without his testimony the 
prosecutor would be unable to 
prove his case. The death comes to 
your attention after the plea and 
you attempt to set aside the plea 
arguing a Brady violation. The fact 
of death is held to be 
nonexculpatory and not within 
Brady.” 

e Example Four: You take the 
deposition of the breathalyzer 
operator in a manslaughter case. He 
leads you to believe that the 
relatively low test results were 
accurate. At trial you call the 
breathalyzer operator as your 
witness to put on evidence of the 
relatively low result. The same 
operator is then called by the state 
on rebuttal and testifies over your 
objection that the machine 
rendered an inaccurate “low 
reading.” Although the operator 
misled you at the deposition—and 
the prosecutor who was aware of 
the “inaccurate” reading never 
provided you with this information 
in response to your general Brady 
request—your attempts to overturn 
the conviction are unsuccessful.’ 

In United States v. Agurs® a 
significant 1976 decision unknown 
to most defense counsel, the United 
States Supreme Court redefined 
Brady v. Maryland. Agurs was a 
murder case in which the 
prosecution contended that the 
defendant was a prostitute who had 
stabbed the victim, Sewell, after a 
fight started when Sewell returned 
to a motel room and found the 
defendant stealing his money. 
Although the defendant offered no 
evidence, her argument supporting 
a self-defense theory was based on 
the fact that she had been the one 
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who had screamed for help, that 
Sewell was on top of her when help 
arrived, and that he had in his 
possession two knives, indicating 
that he was a_violence-prone 
person. Prior to trial defense 
counsel had become aware of the 
possibility that Sewell might have 
been arrested and/or convicted in 
the past for violent crimes, but he 
had not pursued this information on 
the erroneous understanding that 
such evidence was inadmissible 
since it was unknown to the 
defendant at the time of the 
incident. After the conviction 
defense counsel learned that his 
understanding of the law was 
wrong. He then was able to check 
the prosecutor’s file where he found 
Sewell’s conviction record close to 
the front of the folder disclosing 
that Sewell had been convicted for 
assault and for carrying a dangerous 
weapon on one occasion and for 
carrying a dangerous weapon on 
another occasion—the weapon in 
each instance being a _ knife.!° 
Defense counsel moved for a new 
trial based on newly discovered 
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evidence pursuant to Brady v. 
Maryland. 

In a sweeping decision the 
United States Supreme Court 
affirmed the conviction and went 
on to hold that the rule of Brady v. 
Maryland applied differently in 
three separate situations. In the first 
situation, where the prosecution 
knew or should have known of the 
use of perjured testimony, a 
reversal of the conviction is 
warranted “if there is any 
reasonable likelihood that the false 
testimony could have affected the 
judgment of the jury.”" In the 
second situation, where the 
defendant makes a pretrial specific 
request for favorable material and 
the prosecutor fails to respond, a 
due process violation will be found 
and the conviction reversed if the 
“suppressed evidence might have 
affected the outcome of the trial.”!2 
In the third situation, where the 
defense either makes no request for 
favorable material or files a general 
request such as for “all Brady 
material’’ or ‘‘anything 
exculpatory,” the prosecutor’s only 
obligation is to disclose material 
‘hat “is so clearly supportive of a 
claim of innocence that it gives the 
prosecution notice of a duty to 
produce.”!’ The court noted that a 
general request for “all Brady 
material” gives the prosecutor no 
better notice than if no request is 
made and thus held there is no 
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constitutional difference between a 
general Brady request and no 
request at all.!4 The obligations of 
the prosecution are the same. In this 
regard Agurs did settle one of the 
unanswered questions growing out 
of Brady by holding that the 
prosecution has an_ obligation, 
albeit minimal, to disclose 
favorable material to the defense 
absent a request of any kind.'5 

Where the defense seeks a new 
trial grounded on the nondisclosure 
of favorable material, the Supreme 
Court in Agurs held that the 
harmless error standard does not 
apply.'® Instead a higher burden is 
imposed on the accused. Where the 
defense files no Brady motion or 
only a general Brady motion asking 
for “all Brady material” or 
“anything exculpatory,” the trial 
judge is to determine whether or 
not the “omitted evidence creates a 
reasonable doubt that did not 
otherwise exist”!” in his own mind, 
apparently in total disregard of 
what the effect might have been on 
the jury.!® This procedure raises a 
problem of constitutional 
dimension since, as the dissent 
pointed out, it bypasses a jury 
determination, a fundamental 
constitutional right granted every 
accused.!® 


Previous Standards Rejected 


In Agurs the Supreme Court 
rejected several standards 
previously established by other 
courts in interpreting Brady. The 
decision rejected the notion that a 
court should focus on the impact of 
the undisclosed material on the 
defendant’s ability to prepare for 
trial.2° The opinion also rejected the 
standard that the undisclosed 
evidence should be measured by 
the probable impact the evidence 
would have had on a jury if that 
material had been developed by 
skilled counsel.*! 

The reason for the requirement 
in Agurs that the defense make a 
specific request for favorable 
material is to give notice to the 
prosecution by identifying the 
specific information sought.22 Of 
course a request for clearly 
identifiable information reduces 
the workload of the conscientious 
prosecutor. However, by reducing 
the burden on the prosecutor the 
burden placed on the defense is a 
very heavy one—many times an 


impossible one—for it places the 
defense in the position of having to 
guess which of an infinite variety of 
favorable material, if any, might be 
held by the prosecution. Where the 
defense is aware of specific 
favorable material possessed by the 
prosecution it is not an 
unreasonable burden to require the 
defense to specifically request that 
material. However, the “specific 
request” reasoning of Agurs 
collapses in the situation where it is 
the prosecutor who is aware of a 
specific piece of favorable material 
while the defense is unaware of the 
material. In this situation, the 
prosecutor who has notice of the 
material may willfully suppress it, 
knowing full well that the defense 
will not be able to specifically 
request that of which it is unaware. 
In this regard, the Agurs opinion 
held that where the prosecutor has 
not disclosed favorable material, it 
is irrelevant whether the prosecutor 
unintentionally failed to disclose 
the material or whether he willfully 
suppressed favorable material in 
order to obtain a conviction.®* The 
burden to be placed on a defendant 
seeking a new trial is the same 
whether the prosecutor is blameless 
or whether he has deliberately 
withheld favorable material. 


In Agurs the Burger Court 
reiterated its policy that its central 
concern in criminal proceedings is 
whether or not the guilty have been 
convicted, not with the procedures 
utilized to gain that conviction.* 
Thus, to the Burger Court, if the 
conviction accurately reflects the 
guilt of the accused then one can 
generally conclude that the trial was 
procedurally fair.2® Absent the use 
of a procedure which amounts to a 
fundamental injustice which shocks 
the conscience of the court—and 
the willful suppression of favorable 
material by the prosecution does 
not—a conviction will be affirmed 
despite procedural errors.%” 

I believe that the deliberate 
suppression of favorable evidence 
by the prosecution is a heinous 
abuse of the adversary system and a 
fundamental corruption of that 
system equally as destructive as the 
use of perjury by the prosecution. 
Such prosecutorial activity does 
nothing to ensure the “correct” 
verdict so highly esteemed by the 
Burger Court. The Agurs opinion 
would seem to encourage the belief 
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held by many prosecutors that their 
job is to obtain convictions®® not to 
allow all relevant material, 
incriminating as well as favorable, 
to be presented to the trier of fact 
and to see that “justice is done.”*° 

Prosecutors rarely seem to find 
any material favorable to the 
defendant in their files. Now, even 
if they do, they can withhold it from 
the defense, absent a specific 
request, knowing that under the 
Agurs decision the courts are 
precluded from taking into 
consideration such willful 
suppression*! and that the burden 
placed on the defense in seeking to 
overturn a conviction on grounds of 
the failure of the prosecution to 
disclose favorable material is 
virtually insurmountable.** 

Nor will Florida Rule of Criminal 
Procedure 3.220(a)(2) be much 
help to defense counsel. It provides 
that: 


As soon as practicable after the filing of 

the indictment or information the prosecutor 
shall disclose to the defense counsel any 
material information within the State’s 
possession or control which tends to negate 
the guilt of the accused as to the offense 
charged. 
The comments to the rule indicate 
that this section of the rule is taken 
from §2.1(c) of the A.B.A. 
“Standards Relating to Discovery 
and Procedure Before Trial’** and 
is grounded on Brady v. Maryland. 
A reading of the Florida appellate 
opinions which address the issue of 
the failure of the prosecution to 
disclose favorable material reveals 
that rarely, if ever, do the appellate 
courts mention Rule 3.220(a)(2) but 
instead turn for guidance to Brady 
v. Maryland and now United States 
v. Agurs.*4 


A Powerful Defense Weapon 


Although the Agurs decision 

appears to be a stunning limitation 
on Brady v. Maryland, it does leave 
the defense with a powerful 
weapon—a specific request. Where 
the defense makes a_ specific 
request for favorable material: 
[I]f the subject matter of such a request is 
material, or indeed if a substantial basis for 
claiming materiality exists, it is reasonable to 
require the prosecutor to respond either by 
furnishing the information or by submitting 
the problem to the trial judge. When the 
prosecutor receives a specific and relevant 
request, the failure to make any response is 
seldom, if ever, excusable.5 

At this point it might be helpful to 
review some of the words and 
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concepts used in Brady and Agurs 
and see how they have been 
interpreted by the courts, thereby 
aiding defense counsel in 
formulating specific requests. Both 
the Brady and Agurs opinions use 
both the words “exculpatory” and 
“favorable.” “Favorable” is 
obviously broader than 
“exculpatory” and it is clear that 
Brady and Agurs encompass 
material which is “favorable.” 
Defense counsel and some courts 
have fallen into the bad practice of 
using the word “exculpatory” 


instead of “favorable,” thereby 
placing an artificial limitation on 
the material covered. Florida courts 
in dealing with Brady issues are 
generally accurate in their use of the 
word “favorable” instead of 
“exculpatory.” 


Defense counsel should next 
differentiate between the use of the 
words “evidence” and “material” 
making sure to use the latter term 
since “material” encompasses more 
than “evidence.”*7 “Material,” of 
course, not only includes intangible 


MEDFIELD CENTER 


Offering specialized treatment programs for 
individuals displaying psychological, 
emotional, or related problems 


Fully accredited by the Joint Commission on 
Accreditation of Hospitals 


Medicare and Champus approved 


Complete medicolegal evaluations and 


reports 


Theodore J. Machler, Jr., M.D. 
Medical Director 


John H. Mann, M.D. 
Assistant Medical Director 


Medical Staff Psychiatrists 
Alfred E. Fireman, M.D. 
Marcia Gordon, M.D. 
Paul Heim, M.D. 
Joseph B. Mitchell, M.D. 
Athanasios Stefopoulos, M.D. 
C. Ronald White, M.D. 


For further information, contact: 
Mirabel Rute, Administrator 
12891 Seminole Boulevard 

Largo, Florida 33540 
(813) 581-8757 


a private psychiatric facility 


{ 
| 


CRIMINAL LAW 


information but physical matter as 
well.%8 

What is “favorable” material? 
The test established by the 
Supreme Court depends on 
whether or not a specific request 
has been filed by the defense. If the 
defense files a specific request, and 
any “substantial basis for claiming 
materiality exists,” then the material 
sought qualifies as “favorable.” At 
this point the prosecutor must either 
disclose the material or submit the 
problem to the trial judge.*® In the 
“specific request” situation where 
the prosecutor refuses to respond 
and elects instead to submit the 
problem to the trial judge, the 
Supreme Court failed to provide a 
standard for the trial judge to use in 
determining whether or not the 
material in question should be 
disclosed to the defense. 
Presumably the standard to be 
applied is the “might have affected 
the outcome of the trial” test.4¢ On 
the other hand, as_ discussed 
previously,*! where the defense has 
made no demand or only a general 
demand such as for “all Brady 
materials,” “favorable” material is 
defined as that narrow category of 
material which would create “a 
reasonable doubt that did not 
otherwise exist.”4* 

Generally, “favorable” material 
includes material relating to guilt or 
punishment of the accused,* as 
well as material which impeaches 
prosecution witnesses.‘*4 
Specifically, “favorable” material 
has been held to include prior 
inconsistent statements of a state 
witness,** promises to witnesses of 
immunity, leniency, or 
recommendations of specific 
sentence,** promises of leniency or 
reward received in other cases or 
investigations,‘7 threats to 
prosecute a witness, information 
as to pending indictments, prior 
indictments, or prior convictions of 
a state witness,*® information 


regarding a “witness”, interest, 
motives, 


prejudices, _ hostilities, 
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means of obtaining knowledge, 
power of memory, way of life, 
associations,”*® information that an 
eyewitness identified someone 
other than the accused as the 
perpetrator even though that 
witness is not called by the state,*! 
descriptions of the perpetrator 
which do not match the accused 
such as describing the perpetrator 
as having “light skin” when the 
accused was black,*? and to include 
the “work product” of the 
prosecution. 

A “specific request” as defined 
by Agurs seems to be a request that 
gives the “prosecutor notice of 
exactly what the defense 
desire[s]."54 Although it is 
impossible for the defense to 
specifically request that of which it 
is unaware, the nature of favorable 
material is often similar from case 
to case, and this characteristic, 
when coupled with examination of 
the individual case, should allow 
defense counsel to frame some 
reasonably specific requests.*5 
Counsel, however, should be on 
notice that this is a most treacherous 
area, since a request that is too 
narrow may miss the mark while a 
broader request may be deemed a 
“general request” and thus of no 
validity under Agurs. Further, the 
courts are not in.accord as to which 
requests are “specific.”5* However, 
a review of the previous paragraph 
may be helpful in framing some 
“specific requests.” 

In summary, once defense 
counsel has a basic understanding 
of the ground rules as set forth in 
Agurs and is aware of the concepts 
and words used in that opinion, 
counsel is in a position to offer 
protection to his client within that 
framework. By filing a general 
Brady request or no request at all, 
the defense will have virtually no 
recourse even where the 
prosecution deliberately withholds 
favorable material. On the other 
hand, specific requests for 
favorable material shift the burden 
to the prosecution to respond or 
suffer the consequences. Oo 
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Book reviews 


The Associates, by John Jay 
Osborn, Jr., (Houghton Mifflin, 
Boston, 1979), 270 pp., $8.95. 

In his first book, The Paper 
Chase, Osborn told an astonished 
world about life in a pressure- 
cooker law school. His current 
novel reveals the cut-throat 
environment of a large, stuffy law 
firm in the tense, competitive 
atmosphere of Wall Street. 

The story revolves around three 
young associates whose law school 
diploma ink has not yet dried. They 
are on the bottom rung of a ladder 
of partners and associates, 
scheming to get to the top fast and 
any way they can. 

Mixed in with the fight to be 
noticed, and do well, is a love story. 
It is clear that for Sam Weston and 
Camilla Newman, the lovers, 
thoughts of romance do not blend 
with trying to keep up with the 
bombardment of legal research 
shoved onto associates. 

The love story is barely 
noticeable though, in Osborn’s 
effort to show his readers, 
especially those who are not 
lawyers, his version of how a large 
firm operates. Osborn depicts part- 
ners who take credit for the research 
an associate has done and partners 
who scream at associates, backstab 
each other, and turn out reams of 
paperwork, simply to keep the 
opposition counsel on their toes. 

Firm etiquette takes over from 
common sense. Weston’s first clash 
with it is putting his snow boots ina 
closet appropriated by a partner. 
Wrong move. 

He can't even wear a sweater to 
work in the cold law library. Only a 
vest and heavy jacket will do. But 
it’s Craig Littlefield, Weston’s one 
friend, who commits the ultimate 
blunder by writing a brief without 
being asked. 

Littlefield is fired, Newman is 
propositioned by a partner, and 


associates disappear into the jungle 
of Wall Street, unable to cope in the 
insulated warfare of The Firm. 
Osborn has painted an intriguing 
picture of law firm life for his 
nonlawyer readers. For the 
practicing attorney, the descrip- 
tions of daily contact with neurotic 
partners may bring a smile and 
some reminiscing about what it was 
like to be a young associate. 
Osborn is a graduate of Harvard 
Law School and a survivor of 
working in a Wall Street law firm. 


Reviewed by Jo Laurie Penrose 
Staff Writer 


Immigrating to the U.S.A., by 
Dan P. Danilov, (Self-Counsel 
Press, Inc., Vancouver, 1978) 227 
pp., $4.95. 

Immigrating to the U.S.A. is 
another edition to a series of self- 
counsel books for the layman. This 
one is written by Dan P. Danilov, a 
Seattle, Wa., attorney with 19 years 
experience in immigration and 
nationality laws. 

The book outlines the steps 
necessary for anyone to enter the 
country, and includes some sample 
forms used by the U.S. Immigration 
and Naturalization Service. 

Numerous rules guiding the 
immigration process could confuse 
a reader already living in the United 
States. They would probably be 
beyond comprehension for a non- 
English speaking immigrant 
without the help of an attorney. 

Danilov has explained why the 
rules are written as they are, and 
their history. Of special interest is a 
chapter outlining the history of 
immigration to the United States, 
from the laws governing slave 
importing to 1976 laws establishing 
a preference system for countries in 
the Western Hemisphere. 

Any attorney who assists 
immigrants frequently may want to 
keep a copy on hand for his foreign- 
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born clients, and his own 
information as well. 


Reviewed by Jo Laurie Penrose 
Staff Writer 


Construction Industry Form- 
book, by Robert F. Cushman, 
Michael S. Simon, and McNeill 
Stokes, (Shepards, Inc., Colorado 
Springs, 1979), 350 pp. 

Designed for the attorney with 
clients in the construction and 
subcontracting industries, the 
Formbook contains suggested 
language for contracts between 
contractors, subcontractors, and 
homeowners. 

It is written by three attorneys 
with extensive experience in 
construction industry law. 

The book may be ordered from 
Shepard’s, Inc., P.O. Box 1235, 
Colorado Springs, CO. 80901. 


Lying: Moral Choice in Public and 
Private Life, by Sissela_ Bok, 
published by Pantheon Books, 
New York, 1978, $10.95, 326 
pages. Reviewed by Ruth Fleet 
Thurman, associate professor, 
Stetson University College of Law. 

“In law and in journalism, in 
government and in the social 
sciences, deception is taken for 
granted when felt excusable by 
those who tell the lies and those who 
tend also to make the rules,” says 
Sissela Bok, author of Lying. She 
condemns what she describes as 
this ‘‘casual approach of 
professionals” which disregards the 
harm done to the deceived who, 
deprived of correct information, 
are manipulated, coerced, or 
rendered powerless to make 
important choices in their lives. 
Professor Bok believes that 
examining alternatives to lying, 
even where some justification for 
the lie may be perceived, will result 
in a new appreciation for truth- 
telling and strengthening the level 
of trust so vital to  society’s 
operation. 

Asa teacher of medical ethics and 
decision making at Harvard 
Medical School, Professor Bok 
became aware of the lack of 
thought, research, and debate on 
the subject of lying, when she 
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examined placebos and_ other 
deceptive practices widely used by 
doctors. This lack of attention and 
public awareness led her to 
research the subject and resulted in 
this incisive, provocative and 
readable book. Professor Bok 
describes the book as “a personal 
exploration,” which she hopes will 
stimulate debate and “narrow the 
gap between the moral philosopher 
and those faced with urgent 
practical moral choices.” 

Trained in philosophy, she 
started her “exploration” by 
examining the views of philoso- 
phers who have grappled with the 
concept of lying through the 
centuries. (The book’s value is 
enhanced by a comprehensive 
index and an appendix containing 
excerpts from the writings of noted 
thinkers on the subject of lying and 
deception.) Views ranged from 
those of Augustine, that liars 
endanger their immortal souls; and 
Kant, that no generous motive or 
threat to life could excuse a lie; to 
those of Grotius, that lies not 
actually unlawful are morally 
acceptable; and Erasmus, that a 
rigid condemnation of all 
falsehoods is simply unworkable. 

Professor Bok expresses her own 
view “that at least some 
circumstances warrant a lie,” 
particularly when veracity conflicts 
with other duties such as averting 
harm to innocent persons. In 
addition, she might find acceptable 
some “truly harmless white lies” 
told to avoid hurting someone’s 
feelings, but she believes that for 
the most part white lies are 
unnecessary and undesirable and 
that, as we see their ramifications, 
“the need to resort to them will 
diminish.” 

Trivial lies lead to more frequent 
and more serious ones. Some of 
these are examined, along with the 
excuses and justifications offered, 
and the consequences. Liars, she 
notes, look at the benefits they hope 
to receive and disregard the harm to 
themselves—the danger of being 
found out and no longer being 
trusted and the coarsened ability to 
make moral distinctions—as well as 
the harm to society in undermining 
trust and social cooperation. When 
trust is destroyed, she warns, 
“societies falter and collapse.” 

Professor Bok concluded from 
her study that, while the whole truth 
at times may not be possible, we 
need to examine alternatives in 
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cases where many see good reasons 
to lie, and to change practices 
involving deception, including 
those sanctioned by codes of 
professional ethics. 

These codes permit, and under 
some circumstances require, the 
professional to keep secrets 
confidential so that those needing 
help will feel free to seek it. She 
acknowledges that without a social 
policy allowing this protection, 
many would not benefit from 
legitimate means of help, but she 
also perceives the strain on lawyers 
in an adversary system when the 
duty of confidentiality conflicts 
with the duty of representing the 
client, “Zealously within the bounds 
of the law.” Professor Bok deplores 
leaving the choice of action open to 
individual lawyers without giving 
them criteria for choice, and 
particularly because the decisions 
made affect the public welfare. 

Consulting precedents or asking 
elders or colleagues with special 
knowledge of ethics may help, but 
is not sufficiently “public” and 
“does not eliminate bias; nor does it 
question shared assumptions and 
fallacious reasoning. This is 


especially true, once more, in 
professional and powerful circles, 
where those who might object are 
not given a voice, and where those 
considered ‘wise’ can be those most 
likely to agree with the 
questionable scheme.” 

She suggests that because so 
many opportunities for deception 
exist for individuals, we need to 
examine our choices and the 
alternatives to lying and ask 
ourselves whether we can act to 
change these deceptive practices. 
She believes that we can and tells us 
how, without attempting to dictate 
conclusion. 

She suggests that in public 
meetings, workshops and 
classrooms, we examine lies and 
deceptive practices in advance, to 
determine whether the lie can be 
defended, for instance in the press 
or on television. Thus, “modes of 
response” would have been 
examined previously and subjected 
to the “test of publicity” enabling 
one to take immediate action when 
required in situations affording no 
opportunity for reflection or 
discussion. 


The “test of publicity” she 


O Joining a new law firm? 
O Going into your own practice? 
O Moving your offices? 


If you’ve checked any of the above, that means your 
address will change. And the only way we'll know about it 
‘is if you tell us. Examine your Journal mailing label. if it’s 

incorrect, paste it over the space provided, write in your 
new address, and forward both items to The Florida Bar, 
Tallahassee, Florida 32304. No matter where you move, 


the Journal will follow. 


- 


New Address: 


Name 


Incorrect 
Mailing 
Label 


Attorney No. 


Street or P.O. Box 


City 


Telephone No. 


~ 


LEGAL LITERATURE 


devises asks “which lies, if any, 
would survive the appeal for 
justification to reasonable persons” 
including those potentially 
deceived or affectcd by the lies. 

These “reasonable persons” 
could look carefully for 
nondeceptive alternatives, weigh 
the moral reasons for and against 
the lie from the perspective of those 
potentially deceived or affected by 
the lie. They would also consider 
the value to society of veracity and 
accountability, and whether the lie 
is told in self-defense or to save 
someone else’s life, and whether 
informed consent to be deceived 
has been freely given (as in playing 
poker or bargaining in a bazaar, 
where each tries to outwit the 
other). They would consider the 
harm to persons outside the 
deceptive situation, (such as 
distrust, loss of personal standards, 
spreading of deception by others in 
retaliation or imitation). 

She suggests an approach which 
is already practiced in many law 
school ethics classes. Students in 
professional schools “could 
confront the hypothetical choices 
similar to many they will later 
encounter; articulate and weigh the 
reasons supporting the conflicting 
choices; and debate the strengths 
and weaknesses.” This kind of 
public test “would severely limit 
lies by professionals who believe as 
a group that they share a concern 
for the well-being of mankind 
which puts them beyond scrutiny.” 

Involving the public in such 
debate would bring to the 
foreground “concerns for the 
consequences of professional 
practice and on those engaging in it, 
their peers, the system of justice and 
society at large, as well as concerns 
for the way in which such practices 
spread and for the added 
institutional damage which then 
results.” Standards, “publicly 
discussed and openly established 
would help lawyers resolve what is 
often a ‘confusing conflict of 
personal and professional 
principles.’ ” 

She acknowledges that reaching 
a consensus as to the right choice 
would not always be possible. 


410 


Sometimes choices would be so 
difficult that questions would be 
“not so much what the right choice 
is, but rather who should make the 
choice and what are the 
appropriate procedures for 
choosing.” 

Law is not the only profession 
singled out as needing to examine 
its ethical code and practices. Other 
professions and institutions should 
do likewise. She discusses other 
types of deception needing to be 
held up to public scrutiny and 
debate including paternalistic lies 
told to children or the sick and 
dying, deceptive ‘social science 
research, and lies told under the 
guise of the public good for 
“national security.” 

Professor Bok writes with clarity, 
simplicity and insight. This timely 
book is bound to achieve her aim of 
stimulating debate. Those who read 
it will become more conscious of 
lies and deceptive practices in 
many areas of their lives and will 
want to look for alternatives. This 
could raise the whole level of 
veracity and trust in every segment 
of society including the family, 
government and professions. O 


Ruth Fleet 
Thurman, associate 
professor at Stetson 
University, College 
of Law, formerly 
practiced in St. 
Petersburg. She 
received her B.A. 
from Smith College 
and J.D. from 
m Stetson and served 
“es as a member of the 

5 Florida Board of Bar 
Examiners and president of the Florida 
Association of Women Lawyers. She is 
presently a member of the Board of Visitors 
of the United States Army Judge Advocate 
Generals School and the Designation 
Coordinating Committee of The Florida 
Bar. She is vice chairman of the Continuing 
Legal Education Committee. 


Stetson Law Review 


Volume VIII, No. 2, of the 
Stetson Law Review will be 
published in June, 1979. The 
Review is available on a 
subscription basis to nonalumni for 
$7 per year. To obtain the complete 
publication and subscription 
information, write Daniel P. 
Mitchell, Editor in Chief, Stetson 


Law Review, 1401 6lst Street 
South, St. Petersburg, Florida, 
33707. 
Articles 


“The Judicial Power: Is Florida 
Covering Its Bet?” by Jonathan L. 
Alpert and Stephen M. Masterson. 
Examines present and potential 
future problem areas which 
confront Florida’s courts in the 
exercise of judicial power. 
Discusses the courts’ history, the 
jurisdictional concept, and the 
courts’ relationship to other 
governmental branches. 

“Successive Prosecutions of the 
Same Defendant: Extending the 
Double Jeopardy Protection,” by 
Russell E. Crawford. Traces the 
expanding protection against 
successive prosecutions through an 
analysis of double jeopardy, 
collateral estoppel, and the related 
offense rule. 

“Practice Before the Supreme 
Court of Florida: A_ Practical 
Analysis,’’ by Gregory P. 
Borgognoni and Michael J. Keane. 
An in-depth analysis of practice 
before the Supreme Court of 
Florida, from the viewpoint of the 
court’s research aides. Provides 
insight into such aspects as 
jurisdiction, briefs, oral argument, 
and the decisionmaking process. 


Comments 


“The Erosion of Municipal 
Immunity: Long Awaited Relief,” 
by Paul A. Turk. Examines the 
municipal immunity doctrine and 
its current viability in light of recent 
federal decisions. 

“Contribution: A Judgment 
Defendant’s Right to Appeal the 
Exoneration of a Codefendant” by 
Jack L. Warren. An examination of 
a judgment defendant’s right to 
appeal in light of the split of 
authority on this issue among 
Florida’s district courts of appeal. 


Notes 


“Interest on Attorney Trust 
Accounts: A Questionable 
Approach in Florida,” by John M. 
Swalm III. A critical analysis of the 
plan approved by the Florida 
Supreme Court to generate revenue 
for use in legal programs for public 
benefit. The plan has already 
encountered some difficulty and 
may require substantial modifi- 
cation before it can be fully 
implemented. 


THE FLORIDA BAR JOURNAL 


“Criminal Law: Federal Escape 
Statute—Judge’s Law or Jury’s 
Discretion?” by Ruthann Robson. 
Discussion of available defenses to 
prosecution under the _ federal 
escape statute. 

“Bar Admissions: The Good 
Moral Character Requirement and 
the Homosexual Applicant,” by Joy 
Packer. Discusses the Florida 
Supreme Court holding that mere 
expression of a homosexual 
preference does not of _ itself 
preclude the good moral character 
required for admission to The 
Florida Bar, absent evidence of 
homosexual conduct. 

“Environmental Law: Endan- 
gered Species,” by Joe Lovelace. 
Analyzes the application of the 
Endangered Species Act of 1973 
against projects which affect 
endangered species, and the 
direction of federal judges to issue 
statutorily directed injunctions. 

“New Trial Orders: The Death of 
Judicial Discretion,” by Thomas 
Eugene Fotopulos. An analysis of 
the Florida Supreme Court’s latest 
pronouncement on the rights of a 
trial judge to overturn an excessive 
jury award of damages. 

“Criminal Law: Conditional 
Release of Insanity Acquittees — 
Florida’s New Standard,” by Mark 
Thomas Luttier. A critical analysis 
of the conditional release standard 
for insanity acquittees with a 
comparison of civil and criminal 
commitment proceedings in 
Florida. 

“Constitutional Law: Freedom of 
the Press — Illusory Promise?” by 
Rhea F. Law. Discusses news 
media’s right of access to a prison 
facility. oO 


Book Reviews Invited 


Have you read a new book 
of interest to lawyers? The 
Journal invites book reviews 
for consideration of publi- 
cation. Those concisely 


written about a book of 
general interest to lawyers will 
be published as space permits. 
Send reviews to The Florida 
Bar Journal, Tallahassee, 
Florida 32304. 
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NOTE: This photo 
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volume coverage of 

Florida Jur 2d, rather 
than the precise location 
of chapters in volumes 
that have yet to be 
published. 


The A-Z Fast Answer Book for 
Today’s Florida Law 


In the tradition of its highly 
acclaimed predecessor, Florida 
Jur, first edition, Florida Jur 2d 
offers a comprehensive A-Z 
text statement of modern 
Florida law—substantive and 
procedural, civil and criminal. 

More importantly, Florida 
Jur 2d strengthens and improves 
this tradition by providing a 
wide range of new features 
geared to the needs of today’s 
practice. Among these features 
are: 


Streamlined Organization 
The titles in Florida Jur 2d have 
been closely examined and 
reorganized to make it easier 


for you to find the answers 
to clients’ problems. For 
example, under Decedent's 
Property you will find complete 
coverage of an area that was 
formerly treated under three 
topics: Advancements, Executors 
and Administrators and Wills. 


Expanded Coverage 

The list of titles in Florida Jur 2d 
has been broadened to cover 
newly developed areas of the 
law, such as Condominiums and 
Cooperative Apartments, and Atomic 
Energy and Ionizing Radiation. 
Medical -Malpractice, Environmental 
Rights and Remedies, Administrative 
Law, and Civil Rights receive 
special emphasis in response 
to legislative activity. 


Combined with the out- 
standing features of the original 
edition, (e.g. on-point case notes, 
in-depth analyses of legal principles, 
and abundant collateral references), 
the new Florida Jur 2d is your 
best first-search source for 
fast answers on Florida law. 


For more information: 

contact the LCP representative 
in your area, or, write directly 
to: The Lawyers Co-operative 
Publishing Company, 
Rochester, New York 14603. 
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identity Crisis 


By Stephen Marc Slepin 


The District Court of Appeal, 
First District, in the cause styled 
Hartford Insurance Company, 
General Elevator Corporation, Sun 
First National Bank of Orlando, 
Flagship Bank, Petitioners, v. 
Bureau of Compen- 
sation, Division of Labor, 
Department of Labor & 
Employment Security, and James I. 
McKee, Respondents, Case No. 
MM-163, denied a suggestion for 
issuance of writ of prohibition 
against the administrative agency 
— Division of Labor — where a 
physical therapist filed three 
workmen’s compensation claims 
for payment of his bill and 
thereupon secured orders 
dismissing his claims on the grounds 
that he had filed petitions for 
declaratory statement with the 
Bureau of Workmen’s Compen- 
sation/Division of Labor pursuant 
to F.S. §120.565. 


Notwithstanding the rule that, 
stricto sensu, the denial of the writ 
of prohibition was without 
precedential value, the action of the 
First District Court of Appeal 
implied concurrent jurisdiction as 
between the administrative agency 
and the judges of industrial claims/ 
Industrial Relations Commission in 
respect of adjudicable workmen’s 
compensation matters. 

Statutorily, of course, the 1978 
Legislature amended F.S. $440.13 
to make explicit the concurrent 
jurisdiction of the Division of Labor 
in respect of medical bills. 

In an effort to clarify this unclear 
situation — in the absence of which 
clarification the escalation of costs 
attendant to concurrent jurisdiction 
would continue apace — this writer 
took it upon himself to file with the 
Division of Labor, and with the 
judge of industrial claims, and with 
the Industrial Relations Commis- 
sion, the following petition for 
declaratory statement pursuant to 
F.S. §120.565. 
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Petition for Declaratory Statement, 
§120.565, F-.S. 

Petitioner requests a declaratory 
statement of the agency respecting the 
hourly rate charged in this county for 
representation of claimants and for 
representation of employers/carriers in 
workmen’s compensation causes during the 
years 1976 and 1977 and 1978. 

Petitioner requests a declaratory 
statement of the agency explaining whether 
an employer/carrier is entitled by Chapter 
440 to admit that it owes benefits but refuses 
to pay benefits until or unless the 
employer/carrier (a) petitions the judge, and 
(b) is ordered to pay benefits, without 
incurring attorney’s fees respecting such 
benefits awarded if or where an attorney’s 
services have been required to secure such 
benefits by order of the judge of industrial 
claims. 

Petitioner requests the agency to issue its 
declaratory statement, further, explaining 
the difference between securing the 
reinstitution of benefits or the reactivation of 
the flow of benefits, as distinguished from 
securing benefits, where an employer/ 
carrier has admitted that it owes benefits but 
has refused to pay same unless or until (a) it 
petitions the judge, and (b) is ordered by the 
judge to pay same, and where the matter 
does go to hearing and is the subject of an 
award of said benefits by the judge of 
industrial claims. Specifically, petitioner 
seeks a declaratory statement as to which of 
the above-stated categories such conduct of 
the employer/carrier fits into. 


The petitions were filed February 
13, 1979. 

The judge of industrial claims, by 
“order” of March 28, 1979, held that 
unless a judge of industrial claims 
can be considered an “agency” 
within the definition of that term by 
the Administrative Procedure Act, 
then the judge is without authority 
to render a declaratory statement 
pursuant to F.S. §120.565. The 
judge ruled that the legislature 
appeared to intend that judges of 
industrial claims “not be included” 
in the definition of the term 
“agency” and that in fact the 
legislature also intended that judges 
of industrial claims “in the exercise 
of their quasi-judicial powers” be 
“exempt” from F.S. Chapter 120. In 
support of his ruling, the judge cited 
F.S. §440.021 which he quoted as 
reading: 


Workmen’s compensation adjudications by 
Judges of Industrial Claims . . . are exempt 
from Chapter 120, and neither the Judge of 
Industrial Claims nor . . . shall be considered 
an agency or a part thereof. 

The judge further relied upon F.S. 
§$120.52(1)(c). 

The Industrial Relations 
Commission, three members 
thereof participating, entered an 
order on March 23, 1979, dismissing 
the petition for declaratory 
statement, holding that the “issue of 
entitlement” to an attorney’s fee “is 
one that obtains within the 
adjudication of the workmen's 
compensation claim,” and 
$120.52 defines out of the definition 
of “agency” the IRC and the judges 
of industrial claims “in the 
adjudication of workmen’s 
compensation claims, ...” The IRC 
held that it is their “view” that the 
petition “intrudes directly into that 
claims adjudication exception,” and 
further that to entertain the petition 
“would constitute an enlargement” 
by the Commission of its “carefully 
delineated statutory authorities ... 
namely appellate review of Orders 
entered in the trial of workmen's 
compensation disputes between 
citizens.”* 

Accordingly, the spectre of 
Chapter 120/Chapter 440 


Stephen Marc 
Slepin practices law 
with Slepin & 
Slepin, Tallahassee, 
and is editor of the 
Workmen’s Com- 
pensation column. 
This article is 
written on behalf of 
the Workmen’s 
Compensation Sec- 
tion, W. L. Adams, 
chairman. 
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WORKMEN’S 
COMPENSATION 


impregnation, one of the other, is 
definable as follows: 

The Division of Labor, Bureau of 
Workmen’s Compensation, does 
have concurrent jurisdiction with 
judges of industrial claims to 
consider and adjudicate—the 
agency under Chapter 120 and the 
JIC under Chapter 440—matters 
which are the subject of “claims” or 
may be the subject of same under 
the general authority of Chapter 
440. Indeed, F.S. §440.13 (1978) 
specifically and explicitly vests the 
Division of Labor with certain 
authority and devolves upon it 
certain obligations respecting 
medical utilization and bills. 

The Industrial Relations 
Commission and the senior judge of 
industrial claims sitting in 
Tallahassee deny that they are 
obligated or bound by Chapter 120 
to entertain Chapter 120 petitions 
respecting matters which are the 
subject of “claims,” IRC Order, or 
would be appropriately directed to 
an agency, JIC Order. 

The specific statutory provisions 
on point, F.S. §§120.52(1)(c) and 
440.021, expressly except the IRC 
and JICs from the definition of 
“agency” in their “adjudication.” 

Practitioners would, therefore, 
appear to be able to utilize the 
administrative agency to obtain 
Chapter 120 relief alternative to 
Chapter 440 relief (from the JICs or 
the IRC) where advantageous; but, 
would appear to be unable to 
secure Chapter 120 relief from the 


JICs (if they agree with the senior 
judge or the IRC) or the IRC as an 
alternative to securing same from 
the administrative agency or 
proceeding under Chapter 440 as 
we currently understand it. 
Additionally, practitioners will find 
that they have no choice in respect 
of the administrative agency’s 
authority under F.S. §440.13 
respecting medical utilization and 
bills, and may therefore find 
themselves in both fora with 
divergent appeals under Chapters 
120 and 440. 

Still, the APA has no more 
obvious applicability to workmen's 
compensation than do the hatching 
habits of turtles to the principles of 
mammalian obstetrics. 


It would appear that the integrity 
of the workmen’s compensation 
system requires that the subject 
riatter jurisdiction of the JICs and 
IRC be untrenchable by the 
administrative agency or by those 
who seek to employ the 
authority/obligation of the 
administrative agency under 
Chapter 120 to encroach thereupon, 
Such would appear, however, not 
to be the law of the first appellate 
district at this stage of 
administrative law maturation. 


The legislature has not, thus far, 
shown an inclination to attend to 
this litigation-conducing and 
expense-producing problem. 


Erratum 


In the February 1979 article on 
So. Bell Telephone & Telegraph 
Co. v. McCook, pp. 107-108 (vol. 
52, no. 2) it was erroneously stated 
that petition for rehearing was not 
filed with the Supreme Court: it 
‘was, and it was denied. More 
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importantly, the JIC therein found 
a defect in the toilet tissue container 
which dropped the tissue for which 
Virginia McCook reached when 
injured; but this issue was omitted 
in and by the Supreme Court’s 
opinion. oO 


Amended Order 


The petition for declaratory statement, 
filed February 13, 1979, by petitioner, 
Stephen Marc Slepin, is hereby denied. It is 
noted that the petition for declaratory 
statement(s) relates, in all instances, to the 
issue of an entitlement to, and the amount of, 
attorney’s fees. 

The issue of entitlement to an attorney’s 
fee, under Chapter 440, F. S., or the amount 
of such an attorney’s fee, is one that obtains 
within the adjudication of the workmen’s 
compensation claim. 

It is specifically provided in (a) § 440.021, 
Fla. Stat. and (b) § 120.52, Fla. Stat., in 
defining the word “Agency,” that 


“(a) Workmen’s compensation adjudica- 
tions by judges of industrial claims and the 
Industrial Relations Commission are exempt 
from chapter 120, and neither the judges of 
industrial claims nor the Industrial Relations 
Commission shall be considered an agency 
or a part thereof. 


“(b) Neither the Industrial Relations 
Commission nor the judges of industrial 
claims shall, in the adjudication of 
workmen’s compensation claims, be 
considered an agency or part of an agency 
for the purposes of this act.” 


It is our view that the petition, as especially 
and pointedly emphasized in the last 
sentence of paragraph three thereof, which 
reads “Specifically, petitioner seeks a 
declaratory statement as to which of the 
above-stated categories such conduct of the 
employer/carrier fits into” intrudes directly 
into that claims adjudication exception; that 
to entertain the same would constitute an 
enlargement by this Commission of its 
carefully delineated statutory authorities . . . 
namely, appellate review of orders entered 
in the trial of workmen’s compensation 
disputes between citizens. 

The petition is denied and dismissed. 

Our order of March 23, 1979 is hereby 
quashed. 


It is so ordered. 

Industrial Relations Commission 
Elmer O. Friday, Jr., Chairman 
Arthur C. Canaday, Commissioner 
Winifred L. Wentworth, Commissioner 
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I’ve got to cut down ro) 
my drinking. 
Ive got to get back in the 3 
roove again. Make things © 
click again. Like they werea 


year or so ago. Too many things 
dragging now. Especially me. 
Mornings used to be my best time; 
got alot done. NowI don’t seem to | 
get going until after lunch. The drink 
then gets my motor running. But by mid > 
afternoon I’m already thinking about the 
after work drink. 
Funny, drinking used to be good times. Now I 
need it to keep going. I know I’m not an alcoholi 
or anything like that, but damn it, I’ve got to cut ; 
down so I can get things back like theyusedtobe. 


Want us to send some straight information about Gooee: 


No lectures, no hell-and-damnation, no obligation. Just 
factual information for business people who are becom- 
ing concerned about their drinking. Write, in — 
to: Performance Improvement Program 

2909 Bay to Bay Blvd., Suite 502, Tampa 33609 
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YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 
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If you don’t know all the law 
when you walk through this door, 
you’ve improved your opponent’s 
chances of carrying the day. The 
successful attorney is the one who 
thoroughly prepares every case. 

And thoroughness is the 
watchword at RESEARCH FOR 
LAWYERS. Your researcher is 
specifically familiar with the area 
of law governing your case. He calls 
you with a preliminary report after 
a few hours work. Another call at 
the completion of research ensures 
that all the issues have been covered. 
Moreover, your researcher was train- 
ed in a Florida law school, and while 
he has the facilities to research all 
state and federal jurisdictions, 
Florida law is his specialty. 


Our unique indexing system 
gives you the direct benefit of our 
experience by enabling us to draw 
upon the thousands of cases we’ve 
already researched. This feature, 
combined with the specialized 
treatises and reporters available 
to your researcher, significantly 
reduces research costs to you. 

When you call, recording 
equipment is available to tape your 
case directly from the phone. Our 
secretary becomes your secretary 
. .. $0 your research problem doesn’t 
remain “bottled-up” in your office 
waiting for dictation or transcrip- 
tion; we can begin immediately. 

There’s no better way to 
avoid that sinking feeling at your 
next hearing. Call us (toll-free) and 


step through that door next time 
with the confidence that comes 
from knowing that you have the 
most thorough research available. 
At your service 24 hours a day ... 


RESEARCH 
for lawyers 


Florida Division of eo 
American Legal Research Corp. “~ 


Box 13777/Gainesville, Florida 32604 
(904) 377-8300 
Toll-free (800) 342-6862 


